August 9, 2017
VIA ELECTRONIC SUBMISSION
Attn: Mr. Peter Tsirigotis, Sector Policies and Programs Division (D205‐01), Office of Air
Quality Planning and Standards, Environmental Protection Agency; (888) 627‐7764;
airaction@epa.gov
Re:

Docket ID Nos. EPA‐HQ‐OAR‐2017‐0346 & EPA‐HQ‐OAR‐2010‐0505; Oil and
Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified
Sources: Three Month Stay of Certain Requirements & Stay of Certain Requirements

The Institute for Policy Integrity (“Policy Integrity”) at New York University School of Law1
submits the following comments on the U.S. Environmental Protection Agency’s (“EPA”)
proposed three‐month and two‐year stays (“Proposed Stays”)2 of certain requirements
contained in its emission standards for new, reconstructed, and modified sources in the oil
and natural gas sector (“Emission Standards”).3
Policy Integrity is a nonpartisan think tank dedicated to improving the quality of
government decisionmaking through advocacy and scholarship in the fields of
administrative law, economics, and public policy. We write to make the following
comments:
1. EPA lacks legal authority to issue the Proposed Stays.
2. The Proposed Stays are arbitrary and capricious because EPA fails to provide a
reasoned explanation for them.

This document does not purport to present New York University School of Law’s views, if any.
Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources: Three Month
Stay of Certain Requirements, 82 Fed. Reg. 27,641 (June 16, 2017); Oil and Natural Gas Sector: Emission
Standards for New, Reconstructed, and Modified Sources: Stay of Certain Requirements, 82 Fed. Reg. 27,645
(June 16, 2017).
3 Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources; Final Rule,
81 Fed. Reg. 35,824 (June 3, 2016).
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I.

EPA lacks legal authority to issue the Proposed Stays
A. EPA’s failure to cite statutory authority for the Proposed Stays renders
them illegal

In a notice of proposed rulemaking, EPA is required to include “reference to the legal
authority under which the rule is proposed.”4 As the D.C. Circuit made clear when vacating
EPA’s prior attempt to stay the Emission Standards, EPA has no “inherent authority” to stay
a rule.5 Accordingly, the agency “must point to something in either the Clean Air Act or the
[Administrative Procedure Act] that gives it authority to stay” the Emission Standards.6
Here, EPA cites no statutory authority for the Proposed Stays. That is sufficient reason to
render them illegal.
B. EPA does not have general rulemaking authority to stay the Emission
Standards
Congress has provided two routes for issuing an administrative stay of a Clean Air Act rule:
section 307 of the Clean Air Act and section 705 of the Administrative Procedure Act. These
are the only means by which EPA can suspend implementation of a duly promulgated Clean
Air Act rule. The agency cannot instead rely on general rulemaking authority—under, for
example, Section 111—as authorization for an administrative stay, because agencies may
not use their general rulemaking authority to override more specific statutory directives.7
Furthermore, it is well established that “‘when a statute lists several exceptions’” to a
requirement, “‘others should not be implied.’”8 Here, Congress has provided two narrow
bases for staying a Clean Air Act regulation. EPA may not circumvent the requirements of
those specific stay provisions by claiming that its general rulemaking authority gives it
broad, implicit power to suspend or delay Clean Air Act regulations.
C. EPA cannot satisfy the requirements for issuing a stay under section 307 of
the Clean Air Act
Section 307 of the Clean Air permits EPA to stay the effectiveness of a rule for three months
after convening a proceeding for reconsideration.9 EPA does not cite section 307 as

5 U.S.C. § 553(b)(2).
Clean Air Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017).
6 Id.
7 Nat'l Min. Ass’n v. U.S. Dep't of the Interior, 105 F.3d 691, 694 (D.C. Cir. 1997) (“general rulemaking
provisions . . . do not . . . permit [an agency] to trump Congress’s specific statutory directive”); see also Am.
Petroleum Inst. v. EPA, 52 F.3d 1113, 1119 (D.C. Cir. 1995).
8 Nat. Res. Def. Council, Inc. v. Reilly, 976 F.2d 36, 41 (D.C. Cir. 1992) (quoting Sierra Club. v. EPA, 719 F.2d 436,
452‐53 (D.C. Cir. 1983)).
9 42 U.S.C. § 7607(d)(7)(B).
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authority for the Proposed Stays, but, even if it had, section 307 would be inapplicable for
at least two reasons.
First, section 307 may be used to stay a rule only if a valid proceeding for reconsideration
has been convened. The D.C. Circuit has already rejected the grounds for reconsideration
that EPA cited to justify its prior stay of the Emission Standards,10 and the agency has cited
no new grounds for reconsideration here.
Second, the Clean Air Act explicitly limits the duration of a section 307 stay to “a period not
to exceed three months.”11 The proposed two‐year stay quite obviously violates this
requirement. But the proposed three‐month stay runs afoul of section 307’s time limit as
well, because it would suspend implementation of the Emission Standards beyond the
three months already included in EPA’s prior stay, without citing any additional grounds
for reconsideration. Stringing together multiple section 307 stays in this manner would
undermine Congress’s explicit intent to limit the duration of such stays.
Thus, the Proposed Stays could not be authorized by section 307.
D. EPA cannot satisfy the requirements for issuing a stay under section 705 of
the Administrative Procedure Act
Section 705 of the Administrative Procedure Act permits an agency to postpone the
effective date of a rule pending judicial review, if it finds that “justice so requires.”12
Although the Emission Standards are currently subject to a D.C. Circuit challenge, section
705 could not provide authority for the Proposed Stays, for at least three reasons.
First, a plain reading of section 705 demonstrates that it does not authorize a stay that
would remain in effect after the completion of judicial review. EPA has not tied the
duration of its Proposed Stays to the pendency of the D.C. Circuit litigation. The two‐year
stay, in particular, could easily extend beyond the resolution of the case.
Second, section 705 does not allow EPA to stay a rule after its effective date. Section 705
“permits an agency to postpone the effective date of a not yet effective rule, pending
judicial review.”13 It does not allow an agency to stay a rule that is already in effect.14 The
final Emission Standards went into effect on August 2, 2016,15 and thus cannot now be
stayed under section 705.
Clean Air Council, 862 F.3d at 14.
42 U.S.C. § 7607(d)(7)(B).
12 5 U.S.C. § 705.
13 See Safety‐Kleen Corp. v. EPA, 1996 U.S. App. LEXIS 2324 *2 (D.C. Cir. Jan. 19, 1996) (per curiam).
14 Id. at *3.
15 81 Fed. Reg. at 35,824.
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Third, case law provides that an agency may issue a section 705 stay only if it can show (1)
a likelihood that petitioners will prevail on the merits of their petitions for review and (2) a
likelihood that the petitioners “will be irreparably harmed absent a stay.”16 In addition, the
agency must address the “prospect that others will be harmed if the court grants the stay”
and “the public interest in granting the stay.”17 Because EPA failed to analyze these factors
in its proposal, it cannot invoke section 705.
II.

The Proposed Stays are arbitrary and capricious because EPA fails to provide a
reasoned explanation for them

Even if there were an adequate statutory basis for the Proposed Stays, they would still be
arbitrary and capricious because EPA did not provide a reasoned justification for their
issuance. Specifically, EPA failed to calculate the costs (in the form of the forgone benefits)
of the Proposed Stays or explain why those costs are justified.
A. EPA must calculate the costs of the Proposed Stays and explain its
justification for imposing them
It is well settled that a stay is an agency action subject to review under the arbitrary and
capricious standard in the Administrative Procedure Act.18 As the D.C. Circuit has
explained, when an agency decides to change course by suspending a regulation, the
agency must “cogently explain” the basis for a suspension, under the same standard that
applies to any other rulemaking.19 Under that standard, an agency must (1) “examine the
relevant data” and (2) “articulate a satisfactory explanation for its action including a
rational connection between the facts found and the choice made.”20
One important category of “relevant data” that an agency must examine is cost. In fact, it is
difficult “for a regulatory agency to make a rational decision without considering costs in
some way” because “[a]ll individuals and institutions naturally and instinctively consider
costs in making any important decision.”21

Sierra Club v. Jackson, 833 F. Supp. 2d 11, 30 (D.D.C. 2012) (collecting cases); Jeffrey v. Office of Pers. Mgmt.,
28 M.S.P.R. 434, 435–36 (Merit Systems Protection Board 1985).
17 Sierra Club, 833 F. Supp. 2d at 30; Jeffrey, 28 M.S.P.R. at 435–36.
18 See, e.g., Sierra Club, 833 F. Supp. 2d at 18; Clean Air Council, 862 F.3d at 6; see also 5 U.S.C. § 706(2).
19 Pub. Citizen v. Steed, 733 F.2d 93, 98 (D.C. Cir. 1984) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut.
Auto. Ins. Co. (“State Farm”), 463 U.S. 29, 48 (1983)).
20 State Farm, 463 U.S. at 43 (internal quotation marks omitted).
21 Richard J. Pierce, Jr., The Appropriate Role of Costs in Environmental Regulation, 54 Admin. L. Rev. 1237,
1247 (2002); see also Cass R. Sunstein, Interpreting Statutes in the Regulatory State, 103 Harv. L. Rev. 405, 493
(1989) (explaining that rational regulations look at the benefits of a rule and assess those benefits “in
comparison to the costs”).
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Costs include any negative consequences of a regulatory action, not just compliance
burdens on industry.22 The Supreme Court has indicated that an agency assessment of
regulatory costs should include “harms that regulation might do to human health or the
environment.”23 Executive Order 12,866 similarly instructs agencies to consider “any
adverse effects . . . on health, safety and the natural environment” when assessing a
regulation’s costs.24 This executive order “remains the primary governing EO regarding
regulatory planning and review.”25
When an agency has relied on costs and/or benefits in the analysis supporting a rule, the
Administrative Procedure Act requires the agency to provide a satisfactory explanation of
the analysis.26 Though courts generally will not reverse “simply because there are
uncertainties, analytic imperfections, or even mistakes in the pieces of the picture
petitioners have chosen to bring to [the court's] attention,” courts do examine whether the
agency’s analysis was reasonable and reverse where “there is such an absence of overall
rational support as to warrant the description ‘arbitrary or capricious.’”27 Under this
standard, a lopsided analysis that looks only at the rule’s benefits and not its costs would
render the decision arbitrary and capricious.28

Michigan v. E.P.A., 135 S. Ct. 2699, 2707 (2015) (“‘[C]ost’ includes more than the expense of complying with
regulations; any disadvantage could be termed a cost.”).
23 Michigan, 135 S. Ct. at 2707; see also Competitive Enter. Inst. v. Nat’l Highway Traffic Safety Admin., 956 F.2d
321, 326‐27 (D.C. Cir. 1992) (holding that agency should have considered indirect costs in the form of safety
risks associated with the smaller size of more fuel‐efficient cars).
24 Executive Order 12,866 § 6(a)(3)(C)(ii), 58 Fed. Reg. 51,735 (Sept. 30, 1993) (“Executive Order 12,866”).
25 See Memorandum: Implementing Executive Order 13,771, Titled “Reducing Regulation and Controlling
Regulatory Costs,” part II (Apr. 5, 2017) [hereinafter “Guidance on Executive Order 13,771”], available at
https://www.whitehouse.gov/the‐press‐office/2017/04/05/memorandum‐implementing‐executive‐order‐
13771‐titled‐reducing‐regulation.
26 Chamber of Commerce of the U.S. v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005) (agency was required to consider
the “economic consequences of a proposed regulation” in order to comply with the statutory requirement to
consider the public interest and the Administrative Procedure Act’s requirement of a satisfactory
explanation); see also Competitive Enter. Inst. v. NHTSA, 956 F.2d 321 (D.C. Cir. 1992) (agency was required to
explain whether safety concerns outweighed benefits of energy savings in new fuel economy standards); Ctr.
for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 (9th Cir. 2008) (“NHTSA’s
decision not to monetize the benefit of carbon emissions reduction was arbitrary and capricious.”).
27 Ctr. for Auto Safety v. Peck, 751 F.2d 1336, 1370 (D.C. Cir. 1985); see also Caroline Cecot & W. Kip Viscusi,
Judicial Review of Agency Benefit‐Cost Analysis, 22 Geo. Mason L. Rev. 575, 591 (2015) (cataloging and
analyzing cases involving judicial review of agency cost‐benefit analysis).
28 Johnston v. Davis, 698 F.2d 1088, 1094‐95 (10th Cir. 1983) (remanding an EIS because it made “no
mention” of a crucial factor that would make the action net costly); Sierra Club v. Sigler, 695 F.2d 957, 979
(5th Cir. 1983) (if agency “trumpets” economic benefits, it must also disclose costs); Ctr. for Biological
Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 (9th Cir. 2008) (agency’s failure to
monetize the cost of carbon emissions was arbitrary and capricious because “while the record shows that
there is a range of values, the value of carbon emissions reduction is certainly not zero”).
22
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Costs are just as relevant to the suspension of a regulation as to its initial issuance.29 The
Supreme Court has held that agencies must use the “same procedures when they amend or
repeal a rule as they used to issue the rule in the first instance.”30 In addition, Executive
Order 12,866 instructs agencies to take regulatory action “only upon a reasoned
determination that the benefits of the intended regulation justify its costs.”31
Executive Order 12,866 applies, with narrow exceptions not relevant here, to any
“statement of general applicability and future effect, which the agency intends to have the
force and effect of law, that is designed to implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an agency.”32 A stay fits that
description because it “represents the final agency position on this issue, has the status of
law, and has an immediate and direct effect on the parties.”33
Among the costs imposed by a stay are the forgone benefits of the regulation it suspends.34
As the Office of Management and Budget has recognized, the timing of a rule’s compliance
dates may “have an important effect on its net benefits.”35 For example, a delay of an
emissions limit can cause “significant deleterious effects on the environment.”36 A delay of
a rule designed to improve financial advice to retirement investors can cause those
investors to miss out on millions of dollars in investment gains.37 And a one‐year delay of a
nutritional labeling requirement can lead to millions of dollars in lost health benefits.38 An

See Mingo Logan Coal Co. v. EPA, 829 F.3d 710, 730 (D.C. Cir. 2016 (considering the costs of a repeal “is
common sense and settled law”); Nat’l Ass’n of Home Builders v. EPA, 682 F.3d 1032, 1039 (D.C. Cir. 2012
(finding that the agency properly calculated the costs of amending a regulation).
30 Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1206 (2015); see also F.C.C. v. Fox Television Stations, Inc.
(“Fox”), 556 U.S. 502, 515 (2009) (the Administrative Procedure Act “make[s] no distinction . . . between
initial agency action and subsequent agency action undoing or revising that action”).
31 Executive Order No. 12,866 § 1(b)(6).
32 Executive Order No. 12,866 § 3(d).
33 Clean Air Council, 862 F.3d at 6.
34 See Office of Mgmt. & Budget, OMB Circular A‐4 at 7 (2003) [hereinafter “Circular A‐4”], available at
https://www.whitehouse.gov/omb/circulars_a004_a‐4 (noting that the timing of a rule’s compliance dates
affects its net benefits). The Trump administration has instructed agencies to follow Circular A‐4, originally
issued under President George W. Bush. See Guidance on Executive Order 13,771, supra note 25, at 11.
35 Circular A‐4 at 7.
36 See Sierra Club, 833 F. Supp. 2d at 36; see also Davis Cty. Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1458 (D.C.
Cir. 1997) (describing substantial emissions that vacating EPA’s emissions limit would impose).
37 See Proposed Extension of Applicability Dates, Definition of the Term “Fiduciary”; Conflict of Interest Rule,
82 Fed. Reg. 12,319, 12,320 (March 2, 2017).
38 Food Labeling; Nutrition Labeling of Standard Menu Items in Restaurants and Similar Retail Food
Establishments; Extension of Compliance Date; Request for Comments, 82 Fed. Reg. 20,825, 20,828 (May 4,
2017).
29
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agency is as obligated to consider these forgone benefits as it is to consider any other form
of cost.39
B. EPA has sufficient information to quantify the emissions reductions that
would be forgone under the Proposed Stays
EPA acknowledges that the Proposed Stays that would result in forgone benefits but claims
that a “quantitative estimate of this effect is not currently available.”40 Given the detailed
costs and benefits estimates EPA prepared when issuing the Emission Standards, this
statement is simply not credible.
When it issued the Emission Standards in 2016, EPA prepared a Regulatory Impact
Analysis that included detailed, partially monetized estimates of the standards’ compliance
costs and health and environmental benefits.41 As part of this analysis, EPA estimated the
volume of methane emissions that would be avoided annually under the Emission
Standards and “calculated the global social benefits” of these expected emissions
reductions “using estimates of the social cost of methane (SC–CH4), a metric that estimates
the monetary value of impacts associated with marginal changes in methane emissions in a
given year.”42 The agency estimated that, in 2025, the rule would generate methane‐
reduction benefits of $690 million, plus unquantified benefits from reductions in volatile
organic compounds, hazardous air pollutants, and tropospheric ozone.43
EPA provides no explanation for its failure to use the data underlying its original benefits
projections to calculate the costs (in the form of forgone benefits) of the Proposed Stays.
This is a violation of the agency’s obligation to explain its basis “for disregarding facts and
circumstances that underlay or were engendered by” the prior rule.44
What’s more, EPA does use data from its original cost projections to calculate the benefits
(in the form of avoided compliance costs) of the Proposed Stays. Specifically, the agency
projects that $37 million in compliance‐related capital and operational costs would be
See, e.g., New York v. Reilly, 969 F.2d 1147, 1153 (D.C. Cir. 1992) (remanding rule where agency failed to
explain how economic benefits would justify forgoing promised air benefits); Circular A‐4 at 19 (instructing
agencies to monetize “foregone benefits” when calculating the costs and benefits of the alternatives under
consideration).
40 82 Fed. Reg. at 27,648; see also Proposal Economic Impact Analysis for the Oil and Natural Gas Sector:
Emission Standards for New, Reconstructed, and Modified Sources: Three Month Stay of Certain
Requirements, at 4, available at https://www.regulations.gov/document?D=EPA‐HQ‐OAR‐2017‐0346‐0002
[hereinafter “Economic Analysis of Three‐Month Stay”].
41 See generally Regulatory Impact Analysis of the Final Oil and Natural Gas Sector: Emission
Standards for New, Reconstructed, and Modified Sources (2015), available at
https://www3.epa.gov/ttnecas1/docs/ria/oilgas_ria_nsps_final_2016‐05.pdf; see also 81 Fed. Reg. at 35,827.
42 81 Fed. Reg. at 35,887.
43Id. at 35,827.
44 Fox, 556 U.S. at 515.
39
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avoided during the pendency of the three‐month stay45 and $173 million would be avoided
during the two‐year stay.46 To calculate these avoided compliance costs, EPA had to
estimate the number of sources that would have made compliance‐related expenditures
during the stay periods, as well as the size and nature of those expenditures.47 EPA offers
no explanation as to why it could not also estimate the emissions reductions that would
have occurred at these sources during the stay periods.
In order to provide a reasoned explanation for the Proposed Stays, EPA must calculate the
emissions reductions that would be forgone while the stays are in effect.
C. EPA has sufficient information to monetize the health and environmental
effects of methane reductions that would be forgone under the Proposed
Stays
After quantifying the methane reductions that would be forgone as a result of the Proposed
Stays, EPA must monetize the health and environmental effects associated with those
emissions, as it did when it first issued the Emission Standards.
Monetization provides much‐needed context for otherwise abstract consequences of
climate change. Monetization allows decision‐makers and the public to weigh all costs and
benefits of an action—and to compare alternatives—using the common metric of money.
Monetizing climate costs better informs the public and helps “brings those effects to bear
on [the agency’s] decisions.”48 As Policy Integrity and other commenters explained during
the comment period on the Emission Standards, accounting for the economic harms caused
by climate change is a critical component of sound benefit‐cost analyses of regulations that
directly or indirectly limit greenhouse gases.49
Indeed, courts have held that it is arbitrary and capricious for agencies not to monetize
greenhouse gas effects when making decisions grounded in cost‐benefit analysis. In 2008,
the U.S. Court of Appeals for the Ninth Circuit held that the National Highway Traffic Safety
Administration could not reasonably assign a zero dollar value to reductions in greenhouse
gases when using cost‐benefit analysis to set vehicle fuel efficiency standards.50 More
recently, in 2016, the U.S. Court of Appeals for the Seventh Circuit held that the Department
of Energy (DOE) must take into account the value of greenhouse gas reductions when
Economic Analysis of Three‐Month Stay, supra note 40, at tbl.1.
82 Fed. Reg. at 27,649.
47 82 Fed. Reg. at 27,648‐50.
48 See Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 96 (1983).
49 See Comments submitted by Environmental Defense Fund, Institute for Policy Integrity at New York
University School of Law, Natural Resources Defense Council, and Union of Concerned Scientists (Dec. 4,
2015), attached as Ex. A.
50 Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 (9th Cir. 2008).
45
46
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determining “whether an energy conservation measure is appropriate under a cost‐benefit
analysis.”51
When it issued the Emission Standards, EPA monetized their methane‐reduction benefits
based on peer‐reviewed estimates that were derived from the same methodology that the
Interagency Working Group on Social Cost of Greenhouse Gases (“IWG”) used to estimate
the social cost of carbon dioxide emissions.52 The IWG was assembled by the United States
government in 2009 to develop estimates of the cost of greenhouse gases to use in
rulemakings.53 The IWG’s estimates—first released in 2010 and updated in 2013 and
2015—provided agencies with a crucial tool to help monetize the costs of greenhouse
gases and analyze the impact of many and varied federal rulemakings.54

Zero Zone, Inc. v. United States Dep't of Energy, 832 F.3d 654, 677 (7th Cir. 2016).
81 Fed. Reg. at 35,887‐88.
53 The IWG involved a large number of agencies, including the Council of Economic Advisers, Council on
Environmental Quality, Department of Agriculture, Department of Commerce, Department of Transportation,
Environmental Protection Agency, National Economic Council, Office of Energy and Climate Change, Office of
Management and Budget, Office of Science and Technology Policy, and the Department of the Treasury. See
INTERAGENCY WORKING GROUP ON THE SOCIAL COST OF CARBON, TECHNICAL SUPPORT DOCUMENT: SOCIAL COST OF CARBON
FOR REGULATORY IMPACT ANALYSIS UNDER EXECUTIVE ORDER 12,866 (2010) [hereinafter “2010 TSD”], available at
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/for‐agencies/Social‐Cost‐of‐
Carbon‐for‐RIA.pdf.
54 The IWG’s cost estimates have been used in numerous notice‐and‐comment rulemakings by various
agencies since they were published in 2010. See, e.g., Energy Conservation Program: Energy Conservation
Standards for Residential Clothes Washers, 77 Fed. Reg. 32,381 (May 31, 2012); Energy Conservation
Program: Energy Conservation Standards for Residential Dishwashers, 77 Fed. Reg. 31,964 (May 30, 2012);
Energy Conservation Program: Energy Conservation for Battery Chargers and External Power Supplies, 77
Fed. Reg. 18,478 (Mar. 27, 2012); Energy Conservation Program: Energy Conservation Standards for Standby
Mode and Off Mode for Microwave Ovens, 77 Fed. Reg. 8526 (Feb. 14, 2012); Energy Conservation Program:
Energy Conservation Standards for Distribution Transformers, 77 Fed. Reg. 7282 (Feb. 10, 2012); Energy
Conservation Program for Certain Industrial Equipment: Energy Conservation Standards and Test Procedures
for Commercial Heating, Air‐Conditioning, and Water‐Heating Equipment, 77 Fed. Reg. 2356 (Jan. 17, 2012);
2017 and Later Model Year Light‐Duty Vehicle Greenhouse Gas Emissions and Corporate Average Fuel
Economy Standards, 76 Fed. Reg. 74,854 (Dec. 1, 2011); Oil and Natural Gas Sector: New Source Performance
Standards and National Emission Standards for Hazardous Air Pollutants Reviews, 76 Fed. Reg. 52,738 (Aug.
23, 2011); Energy Conservation Program: Energy Conservation Standards for Residential Furnaces and
Residential Central Air Conditioners and Heat Pumps, 76 Fed. Reg. 37,549 (June 27, 2011); Energy
Conservation Program: Energy Conservation Standards for Residential Clothes Dryers and Room Air
Conditioners, 76 Fed. Reg. 22,324 (Apr. 21, 2011); Energy Conservation Program: Energy Conservation
Standards for Fluorescent Lamp Ballasts, 76 Fed. Reg. 20,090 (Apr. 11, 2011); National Emission Standards
for Hazardous Air Pollutants: Mercury Emissions from Mercury Cell Chlor‐Alkali Plants, 76 Fed. Reg. 13,852
(Mar. 14, 2011); Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium‐ and Heavy‐
Duty Engines and Vehicles, 75 Fed. Reg. 74,152 (Nov. 30, 2010); Standards of Performance for New Stationary
Sources and Emission Guidelines for Existing Sources: Sewage Sludge Incineration Units, 75 Fed. Reg. 63,260
(Oct. 14, 2010); Energy Conservation Program: Energy Conservation Standards for Residential Refrigerators,
Refrigerator‐Freezers, and Freezers, 75 Fed. Reg. 59,470 (Sept. 27, 2010); Federal Implementation Plans to
Reduce Interstate Transport of Fine Particulate Matter and Ozone, 75 Fed. Reg. 45,210 (Aug. 2, 2010). The
undersigned organizations have provided comment on the SCC in a number of these proceedings.
51
52

9

Although President Trump’s Executive Order 13,783 disbanded the IWG and withdrew the
technical support documents that underpinned its range of estimates, the Executive Order
assumes that federal agencies will continue to “monetiz[e] the value of changes in
greenhouse gas emissions” and instructs agencies to ensure such estimates are “consistent
with the guidance contained in OMB Circular A‐4.”55 Consequently, while EPA and other
federal agencies no longer have technical guidance directing them to exclusively rely on the
IWG’s estimates to monetize climate effects, by no means does the new Executive Order
imply that agencies should not monetize important effects in their regulatory analyses or
environmental impact statements. In fact, Circular A‐4 instructs agencies to monetize costs
and benefits whenever feasible.56
Nor does Executive Order 13,783 prohibit agencies from relying on the same choice of
models as the IWG, the same inputs and assumptions as the IWG, the same statistical
methodologies as the IWG, or the same ultimate values as derived by the IWG. To the
contrary, the Executive Order requires consistency with Circular A‐4, which instructs
agencies to base their analyses “on the best reasonably obtainable scientific, technical, and
economic information available.”57 As a result, agencies will necessarily choose data,
methodologies, and estimates that are similar to the IWG’s, because the IWG’s work
continues to represent the best available estimates of the social cost of greenhouse gases,
as discussed below.
The IWG estimates are based on the three most cited, most peer‐reviewed integrated
assessment models. These three models—the Dynamic Integrated Model of Climate and the
Economy,58 the Climate Framework for Uncertainty, Negotiation, and Distribution,59 and
Policy Analysis of the Greenhouse Effect60—draw on the best available scientific and
economic data to link physical impacts to the economic damages of each marginal ton of
greenhouse gas emissions. Each model translates emissions into changes in atmospheric
greenhouse gas concentrations, atmospheric concentrations into temperature changes, and
temperature changes into economic damages. These three models have been combined
with inputs derived from peer‐reviewed literature on climate sensitivity, socio‐economic
and emissions trajectories, and discount rates. The results of the three models have been

Exec. Order. No. 13,783 § 5(b), 82 Fed. Reg. 16,093 (Mar. 28, 2017).
Circular A‐4 at 27 (“You should monetize quantitative estimates whenever possible.”).
57 Id. at 17.
58 William D. Nordhaus, Estimates of the social cost of carbon: concepts and results from the DICE‐2013R
model and alternative approaches, 1 J. Ass’n Envtl. & Resource Econ. 1 (2014).
59 David Anthoff & Richard S.J. Tol, The Climate Framework For Uncertainty, Negotiation and Distribution
(FUND), Technical Description, Version 3.6 (2012), available at http://www.fund‐model.org/versions.
60 Chris Hope, The Marginal Impact of CO from PAGE2002: An Integrated Assessment Model Incorporating
2
the IPCC's Five Reasons for Concern, 6 Integrated Assessment J. 19 (2006).
55
56
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given equal weight in federal agencies’ estimates and have been run through statistical
techniques like Monte Carlo analysis to account for uncertainty.
The Government Accountability Office found in 2014 that the estimates derived from these
models are consensus‐based, rely on peer‐reviewed academic literature, disclose relevant
limitations, and are designed to incorporate new information via public comments and
updated research.61 In fact, the estimates have been subject to over 80 distinct public
comment periods.62 The economics literature confirms that estimates based on these three
models remain the best available estimates.63 In 2016, the Seventh Circuit held that the
estimates used to date by agencies are “reasonable.”64
In a 2017 report, the National Academies of Sciences (NAS) recommended future
improvements to the methodology for calculating the costs of greenhouse gas emissions.65
But in the meantime, the NAS has supported the continued near‐term use of the existing
social cost of greenhouse gas estimates based on the three models, as used by federal
agencies to date.66 In short, the three models that form the basis of the IWG’s estimates
remain the best available tools for estimating the cost of greenhouse gas emissions. As a
result, EPA should rely on them when monetizing the costs associated with forgone
methane reductions under the Proposed Stays, as it did when calculating the methane‐
reduction benefits of the Emission Standards themselves.
D. EPA must give the public a meaningful opportunity to comment on any
discussion of the Proposed Stays’ costs
Because EPA does not calculate the costs (in the form of forgone health and environmental
benefits) of its Proposed Stays and does not explain why those costs are justified by
benefits (in the form of avoided compliance costs), the Proposed Stays are arbitrary and
capricious.

61 Gov’t Accountability Office, Regulatory Impact Analysis: Development of Social Cost of Carbon Estimates
(2014).
62 Peter Howard & Jason Schwartz, Think Global: International Reciprocity as Justification for a Global Social
Cost of Carbon, 42 Columbia J. Envtl. L. 203 (2017), at Appendix A.
63 E.g., Richard G. Newell et al., Carbon Market Lessons and Global Policy Outlook, 343 Science 1316 (2014);
Bonnie L. Keeler et al., The Social Costs of Nitrogen, 2 Science Advances e1600219 (2016); Richard L. Revesz et
al., Global Warming: Improve Economic Models of Climate Change, 508 Nature 173 (2014) (co‐authored with
Nobel Laureate Kenneth Arrow, among others).
64 Zero Zone, Inc., 832 F.3d at 679.
65 Nat’l Acad. Sci., Eng. & Medicine, Valuing Climate Damages: Updating Estimates of the Social Cost of Carbon
Dioxide 3 (2017) [hereinafter “NAS, Second Report”] (recommending an “integrated modular approach”).
66 Specifically, NAS concluded that a near‐term update was not necessary or appropriate and that current
estimates should continue to be used while future improvements are developed over time. Nat’l Acad. Sci.,
Eng. & Medicine, Assessment of Approaches to Updating the Social Cost of Carbon: Phase 1 Report on a Near‐
Term Update 1 (2016).
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Importantly, EPA may not cure the flaws in its analysis simply by adding a discussion of
forgone benefits to the final versions of the stays. The public must have a “meaningful
opportunity” to comment on a proposed rulemaking.67 And an agency must “make its views
known to the public in a concrete and focused form so as to make criticism or formulation
of alternatives possible.”68 Providing important information after the notice of proposed
rulemaking does not allow the public sufficient time and opportunity to analyze and
respond to the proposal.69
Here, the public will not have a meaningful opportunity to comment on any EPA discussion
of the Proposed Stays’ costs unless the agency re‐proposes the stays with such a discussion
included.

Respectfully,

Jack Lienke
Senior Attorney
Institute for Policy Integrity

Prometheus Radio Project v. FCC, 652 F.3d 431, 453 (3rd Cir. 2011).
Home Box Office, Inc. v. FCC, 567 F.2d 9, 36 (D.C. Cir. 1977).
69 Prometheus Radio Project, 652 F.3d at 453.
67
68
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