
  
 

 

 

 
    

  
 

  

 

 
   

 

 
 

   

 

 

 

   

 

  
  

  
  

1 (Slip Opinion) OCTOBER TERM, 2015 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

HUGHES, CHAIRMAN, MARYLAND PUBLIC SERVICE 

COMMISION, ET AL. v. TALEN ENERGY MARKETING, 


LLC, FKA PPL ENERGYPLUS, LLC, ET AL.
 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No. 14–614. Argued February 24, 2016—Decided April 19, 2016* 

The Federal Power Act (FPA) vests in the Federal Energy Regulatory 
Commission (FERC) exclusive jurisdiction over wholesale sales of 
electricity in the interstate market, but “leaves to the States alone, 
the regulation of [retail electricity sales].” FERC v. Electric Power 
Supply Assn., 577 U. S. ___, ___.  In Maryland and other States that 
have deregulated their energy markets, “load serving entities” (LSEs)
purchase electricity at wholesale from independent power generators 
for delivery to retail consumers.  Interstate wholesale transactions in 
deregulated markets typically occur through (1) bilateral contracting, 
where LSEs agree to purchase a certain amount of electricity from
generators at a certain rate over a certain period of time; and (2) 
competitive wholesale auctions administered by Regional Transmis-
sion Organizations (RTOs) and Independent System Operators
(ISOs), nonprofit entities that manage certain segments of the elec-
tricity grid.

PJM Interconnection (PJM), an RTO overseeing a multistate grid, 
operates a capacity auction.  The capacity auction is designed to iden-
tify need for new generation and to accommodate long-term bilateral
contracts for capacity.  PJM predicts demand three years into the fu-
ture and assigns a share of that demand to each participating LSE.
Owners of capacity to produce electricity in three years’ time then bid 

—————— 
*Together with No. 14–623, CPV Maryland, LLC v. Talen Energy 

Marketing, LLC, fka PPL EnergyPlus, LLC, et al., also on certiorari to 
the same court  
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that capacity into the auction for sale to PJM at rates the sellers set 
in their bids.  PJM accepts bids until it has purchased enough capaci-
ty to satisfy anticipated demand.  All accepted capacity sellers receive 
the highest accepted rate, called the “clearing price.”  LSEs then 
must purchase, from PJM, enough electricity to satisfy their assigned
share of overall projected demand.  FERC extensively regulates the
structure of the capacity auction to ensure that it efficiently balances 
supply and demand, producing a just and reasonable clearing price. 

Concerned that the PJM capacity auction was failing to encourage
development of sufficient new in-state generation, Maryland enacted
its own regulatory program.  Maryland selected, through a proposal
process, petitioner CPV Maryland, LLC (CPV), to construct a new 
power plant and required LSEs to enter into a 20-year pricing con-
tract (called a contract for differences) with CPV at a rate CPV speci-
fied in its proposal.  Under the terms of the contract, CPV sells its 
capacity to PJM through the auction, but—through mandated pay-
ments from or to LSEs—receives the contract price rather than the 
clearing price for these sales to PJM.  In a suit filed by incumbent 
generators (respondents here) against members of the Maryland Pub-
lic Service Commission—CPV intervened as a defendant—the Dis-
trict Court issued a declaratory judgment holding that Maryland’s
program improperly sets the rate CPV receives for interstate whole-
sale capacity sales to PJM.  The Fourth Circuit affirmed. 

Held: Maryland’s program is preempted because it disregards the in-
terstate wholesale rate FERC requires.  A state law is preempted
where “Congress has legislated comprehensively to occupy an entire 
field of regulation,” Northwest Central Pipeline Corp. v. State Corpo-
ration Comm’n of Kan., 489 U. S. 493, 509, as well as “ ‘where, under 
the circumstances of [a] particular case, [the challenged state law] 
stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress,’ ” Crosby v. National Foreign 
Trade Council, 530 U. S. 363, 373.  Exercising its exclusive authority
over interstate wholesale sales, see 16 U. S. C. §824(b)(1), FERC has
approved PJM’s capacity auction as the sole ratesetting mechanism 
for capacity sales to PJM, and has deemed the clearing price per se 
just and reasonable.  However, Maryland—through the contract for 
differences—guarantees CPV a rate distinct from the clearing price 
for its interstate capacity sales to PJM.  By adjusting an interstate 
wholesale rate, Maryland’s program contravenes the FPA’s division
of authority between state and federal regulators.   

That Maryland was attempting to encourage construction of new 
in-state generation does not save its program.  States may regulate
within their assigned domain even when their laws incidentally af-
fect areas within FERC’s domain. But they may not seek to achieve 
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ends, however legitimate, through regulatory means that intrude on
FERC’s authority over interstate wholesale rates, as Maryland has
done here.  See Mississippi Power & Light Co. v. Mississippi ex rel. 
Moore, 487 U. S. 354, 373; Nantahala Power & Light Co. v. Thorn-
burg, 476 U. S. 953, 966.  Maryland and CPV analogize the contract
for differences to traditional bilateral contracts for capacity.  Unlike 
traditional bilateral contracts, however, the contract for differences 
does not transfer ownership of capacity from one party to another 
outside the auction.  Instead, Maryland’s program operates within 
the auction, mandating LSEs and CPV to exchange money based on
the cost of CPV’s capacity sales to PJM.

Maryland’s program is rejected only because it disregards an inter-
state wholesale rate required by FERC. Neither Maryland nor other
States are foreclosed from encouraging production of new or clean 
generation through measures that do not condition payment of funds
on capacity clearing the auction.  Pp. 11–15. 

753 F. 3d 467, affirmed. 

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., 
joined. SOTOMAYOR, J., filed a concurring opinion.  THOMAS, J., filed an 
opinion concurring in part and concurring in the judgment.  
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE GINSBURG delivered the opinion of the Court. 
The Federal Power Act (FPA), 41 Stat. 1063, as amended,

16 U. S. C. §791a et seq., vests in the Federal Energy
Regulatory Commission (FERC) exclusive jurisdiction over 
wholesale sales of electricity in the interstate market.
FERC’s regulatory scheme includes an auction-based
market mechanism to ensure wholesale rates that are just 
and reasonable. FERC’s scheme, in Maryland’s view,
provided insufficient incentive for new electricity genera
tion in the State.  Maryland therefore enacted its own 
regulatory program.  Maryland’s program provides subsi
dies, through state-mandated contracts, to a new genera
tor, but conditions receipt of those subsidies on the new 
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generator selling capacity into a FERC-regulated whole
sale auction. In a suit initiated by competitors of Mary
land’s new electricity generator, the Court of Appeals for 
the Fourth Circuit held that Maryland’s scheme imper
missibly intrudes upon the wholesale electricity market, a
domain Congress reserved to FERC alone.  We affirm the 
Fourth Circuit’s judgment. 

I 

A 


Under the FPA, FERC has exclusive authority to regu
late “the sale of electric energy at wholesale in interstate 
commerce.” §824(b)(1). A wholesale sale is defined as a 
“sale of electric energy to any person for resale.”  §824(d).
The FPA assigns to FERC responsibility for ensuring that
“[a]ll rates and charges made, demanded, or received by
any public utility for or in connection with the transmis
sion or sale of electric energy subject to the jurisdiction of 
the Commission . . . shall be just and reasonable.” 
§824d(a). See also §824e(a) (if a rate or charge is found to
be unjust or unreasonable, “the Commission shall deter
mine the just and reasonable rate”).  “But the law places 
beyond FERC’s power, and leaves to the States alone, the 
regulation of ‘any other sale’—most notably, any retail
sale—of electricity.”  FERC v. Electric Power Supply Assn., 
577 U. S. ___, ___ (2016) (EPSA) (slip op., at 1) (quoting 
§824(b)). The States’ reserved authority includes control 
over in-state “facilities used for the generation of electric
energy.” §824(b)(1); see Pacific Gas & Elec. Co. v. State 
Energy Resources Conservation and Development Comm’n, 
461 U. S. 190, 205 (1983) (“Need for new power facilities, 
their economic feasibility, and rates and services, are
areas that have been characteristically governed by the
States.”).

“Since the FPA’s passage, electricity has increasingly
become a competitive interstate business, and FERC’s role 
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has evolved accordingly.”  EPSA, 577 U. S., at ___ (slip op., 
at 4). Until relatively recently, most state energy markets
were vertically integrated monopolies—i.e., one entity, 
often a state utility, controlled electricity generation,
transmission, and sale to retail consumers. Over the past
few decades, many States, including Maryland, have
deregulated their energy markets.  In deregulated mar
kets, the organizations that deliver electricity to retail
consumers—often called “load serving entities” (LSEs)—
purchase that electricity at wholesale from independent 
power generators.  To ensure reliable transmission of 
electricity from independent generators to LSEs, FERC
has charged nonprofit entities, called Regional Transmis
sion Organizations (RTOs) and Independent System Op
erators (ISOs), with managing certain segments of the 
electricity grid. 

Interstate wholesale transactions in deregulated mar
kets typically occur through two mechanisms.  The first is 
bilateral contracting: LSEs sign agreements with genera
tors to purchase a certain amount of electricity at a certain
rate over a certain period of time.  After the parties have
agreed to contract terms, FERC may review the rate for
reasonableness. See Morgan Stanley Capital Group Inc. v. 
Public Util. Dist. No. 1 of Snohomish Cty., 554 U. S. 527, 
546–548 (2008) (Because rates set through good-faith
arm’s-length negotiation are presumed reasonable, “FERC 
may abrogate a valid contract only if it harms the public
interest.”). Second, RTOs and ISOs administer a number 
of competitive wholesale auctions: for example, a “same
day auction” for immediate delivery of electricity to LSEs
facing a sudden spike in demand; a “next-day auction” to 
satisfy LSEs’ anticipated near-term demand; and a “capac
ity auction” to ensure the availability of an adequate 
supply of power at some point far in the future.

These cases involve the capacity auction administered 
by PJM Interconnection (PJM), an RTO that oversees the 
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electricity grid in all or parts of 13 mid-Atlantic and Mid
western States and the District of Columbia.  The PJM 
capacity auction functions as follows.  PJM predicts elec
tricity demand three years ahead of time, and assigns a
share of that demand to each participating LSE. Owners 
of capacity to produce electricity in three years’ time bid to 
sell that capacity to PJM at proposed rates. PJM accepts
bids, beginning with the lowest proposed rate, until it has
purchased enough capacity to satisfy projected demand.
No matter what rate they listed in their original bids, all 
accepted capacity sellers receive the highest accepted rate, 
which is called the “clearing price.”1  LSEs then must  
purchase from PJM, at the clearing price, enough electric
ity to satisfy their PJM-assigned share of overall projected 
demand. The capacity auction serves to identify need for
new generation: A high clearing price in the capacity
auction encourages new generators to enter the market, 
increasing supply and thereby lowering the clearing price 
in same-day and next-day auctions three years’ hence; a
low clearing price discourages new entry and encourages 
retirement of existing high-cost generators.2 

The auction is designed to accommodate long-term
bilateral contracts for capacity.  If an LSE has acquired a 

—————— 
1 For example, if four power plants bid to sell capacity at, respectively, 

$10/unit, $20/unit, $30/unit, and $40/unit, and the first three plants
provide enough capacity to satisfy projected demand, PJM will pur
chase capacity only from those three plants, each of which will receive
$30/unit, the clearing price. 

2 Because PJM operates the electricity grid in a very large region of 
the country, PJM divides its overall grid into geographic subregions
and makes adjustments to the clearing price to reflect operating condi
tions in those subregions.  For instance, PJM may pay a higher rate in 
or near areas where transmission-line congestion limits the amount of 
electricity that can be imported from other areas.  The elevated clearing 
price might encourage a company to site a new power plant in a subre
gion where the need for local generation is great rather than elsewhere
in PJM’s grid. 
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certain amount of capacity through a long-term bilateral 
contract with a generator, the LSE—not the generator—is
considered the owner of that capacity for purposes of the
auction. The LSE sells that capacity into the auction,
where it counts toward the LSE’s assigned share of PJM-
projected demand, thereby reducing the net costs of the
LSE’s required capacity purchases from PJM.3  LSEs  
generally bid their capacity into the auction at a price of
$0, thus guaranteeing that the capacity will clear at any 
price. Such bidders are called “price takers.”  Because the 
fixed costs of building generating facilities often vastly 
exceed the variable costs of producing electricity, many
generators also function as price takers.

FERC extensively regulates the structure of the PJM
capacity auction to ensure that it efficiently balances 
supply and demand, producing a just and reasonable 
clearing price. See EPSA, 577 U. S., at ___ (slip op., at 5) 
(the clearing price is “the price an efficient market would 
produce”). Two FERC rules are particularly relevant to 

—————— 
3 To take a simplified example, assume an LSE has signed a long

term bilateral contract with a generator to purchase 50 units of electric
ity annually at a price of $40/unit (total annual cost: $2,000).  In a 
given year when the auction clearing price is $50/unit, assume PJM 
requires the LSE to purchase 100 units of electricity to satisfy its share 
of projected demand.  The LSE bids the 50 units of capacity it already 
owns into the PJM auction, and PJM pays the LSE $2,500 for those 50 
units.  Although the LSE then must pay PJM $5,000 for the 100 units it
must purchase to satisfy projected demand, the net cost to the LSE of 
auction participation is only $2,500.  Note that the effective price the 
LSE pays for 50 of the 100 units it must purchase from PJM—the
amount purchased through the long-term contract—is the contract 
price, not the clearing price.  That is, the LSE pays the utility $2,000
for 50 units of capacity, receives $2,500 from PJM after selling that
capacity into the auction, and then pays $2,500 to PJM to purchase 50
units of capacity, resulting in a net cost of $2,000—the contract price—
for those 50 units.  The LSE, of course, must pay the full clearing
price—$50/unit—for the other 50 units it is obliged to purchase to
satisfy its full share of projected demand. 
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these cases. First, the Minimum Offer Price Rule (MOPR)
requires new generators to bid capacity into the auction at 
or above a price specified by PJM, unless those generators 
can prove that their actual costs fall below the MOPR 
price. Once a new generator clears the auction at the 
MOPR price, PJM deems that generator an efficient en
trant and exempts it from the MOPR going forward, allow
ing it to bid its capacity into the auction at any price it
elects, including $0.  Second, the New Entry Price Ad
justment (NEPA) guarantees new generators, under cer
tain circumstances, a stable capacity price for their first
three years in the market.  The NEPA’s guarantee elimi
nates, for three years, the risk that the new generator’s
entry into the auction might so decrease the clearing price 
as to prevent that generator from recovering its costs. 

B 
Around 2009, Maryland electricity regulators became

concerned that the PJM capacity auction was failing to 
encourage development of sufficient new in-state genera
tion. Because Maryland sits in a particularly congested
part of the PJM grid, importing electricity from other
parts of the grid into the State is often difficult.  To ad
dress this perceived supply shortfall, Maryland regulators
proposed that FERC extend the duration of the NEPA 
from three years to ten. FERC rejected the proposal. 
PJM, 126 FERC ¶62,563 (2009).  “[G]iving new suppliers
longer payments and assurances unavailable to existing
suppliers,” FERC reasoned, would improperly favor new 
generation over existing generation, throwing the auc
tion’s market-based price-setting mechanism out of bal
ance. Ibid. See also PJM, 128 FERC ¶61,789 (2009) 
(order on petition for rehearing) (“Both new entry and
retention of existing efficient capacity are necessary to
ensure reliability and both should receive the same price
so that the price signals are not skewed in favor of new 
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entry.”).
Shortly after FERC rejected Maryland’s NEPA proposal,

the Maryland Public Service Commission promulgated the
Generation Order at issue here.  Under the order, Mary
land solicited proposals from various companies for con
struction of a new gas-fired power plant at a particular 
location, and accepted the proposal of petitioner CPV 
Maryland, LLC (CPV).  Maryland then required LSEs to 
enter into a 20-year pricing contract (the parties refer to 
this contract as a “contract for differences”) with CPV at a
rate CPV specified in its accepted proposal.4  Unlike a 
traditional bilateral contract for capacity, the contract for 
differences does not transfer ownership of capacity from
CPV to the LSEs.  Instead, CPV sells its capacity on the 
PJM market, but Maryland’s program guarantees CPV 
the contract price rather than the auction clearing price. 

If CPV’s capacity clears the PJM capacity auction and
the clearing price falls below the price guaranteed in the 
contract for differences, Maryland LSEs pay CPV the 
difference between the contract price and the clearing
price. The LSEs then pass the costs of these required 
payments along to Maryland consumers in the form of 
higher retail prices.  If CPV’s capacity clears the auction
and the clearing price exceeds the price guaranteed in the
contract for differences, CPV pays the LSEs the difference
between the contract price and the clearing price, and the 
LSEs then pass the savings along to consumers in the 
form of lower retail prices.  Because CPV sells its capacity
exclusively in the PJM auction market, CPV receives no 
payment from Maryland LSEs or PJM if its capacity fails 
to clear the auction.  But CPV is guaranteed a certain rate 
if its capacity does clear, so the contract’s terms encourage 

—————— 
4 New Jersey implemented a similar program around the same time.

The duration of the price guarantee for the New Jersey program is 15 
years rather than Maryland’s 20. 
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CPV to bid its capacity into the auction at the lowest 
possible price.5 

Prior to enactment of the Maryland program, PJM had
exempted new state-supported generation from the 
MOPR, allowing such generation to bid capacity into the 

—————— 
5 Two simplified examples illustrate how Maryland’s program inter

acts with the PJM capacity auction.  First, consider a hypothetical
situation where the clearing price falls below the price guaranteed in 
the contract for differences.  Assume that CPV’s plant produces 10,000
units of electricity a year, and that the 20-year price guaranteed under
the contract is $30/unit. Assume further that, in a given year during
the duration of the price guarantee, the clearing price is $20/unit, and
CPV’s capacity clears the auction.  CPV receives payments from Mary
land LSEs of $10/unit, or $100,000, and payments from PJM of 
$20/unit, or $200,000.  The rate CPV receives from the capacity auction
is therefore $30/unit—the contract price—not $20/unit—the clearing
price. Under PJM auction rules, Maryland LSEs then must purchase 
from PJM, at the clearing price of $20/unit, enough capacity to satisfy
their assigned shares of anticipated demand.  Assume that PJM re
quires Maryland LSEs to purchase 40,000 units of capacity.  Total 
capacity-auction expenses for Maryland LSEs would therefore include
both the payment to CPV ($100,000) and the full cost of purchasing 
capacity from PJM ($800,000), or $900,000.  Absent Maryland’s pro
gram, the LSEs’ capacity-auction expenses would have included only
the total cost of capacity purchases from PJM, or $800,000. 

Now assume instead that the clearing price in a given year is 
$40/unit, which exceeds the $30/unit contract price, and that CPV’s
capacity clears the auction.  CPV receives payments from PJM of 
$40/unit, or $400,000.  CPV then must pay Maryland LSEs the differ
ence between the contract price and the clearing price—in this case,
$10/unit, or $100,000.  The rate CPV receives from the capacity auction
is therefore the contract price—$30/unit—the same price CPV received 
in the above example.  Maryland LSEs then must purchase from PJM,
at the clearing price of $40/unit, enough capacity to satisfy their share 
of anticipated demand.  Assume that PJM again requires Maryland
LSEs to purchase 40,000 units of capacity.  Total capacity-auction
expenses for Maryland LSEs would therefore include the full cost of 
capacity purchases from PJM ($1,600,000), minus the payment from
CPV ($100,000), or $1,500,000.  Absent Maryland’s program, the LSEs
would have had to pay $1,600,000 to PJM without receiving any offset
ting payments from CPV. 
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auction at $0 without first clearing at the MOPR price. 
Responding to a complaint filed by incumbent generators
in the Maryland region who objected to Maryland’s pro
gram (and the similar New Jersey program), FERC elimi
nated this exemption. PJM, 135 FERC ¶61,106 (2011).
See also 137 FERC ¶61,145 (2011) (order on petition for 
rehearing) (“Our intent is not to pass judgment on state 
and local policies and objectives with regard to the devel
opment of new capacity resources, or unreasonably inter
fere with those objectives. We are forced to act, however, 
when subsidized entry supported by one state’s or locali
ty’s policies has the effect of disrupting the competitive
price signals that PJM’s [capacity auction] is designed to 
produce, and that PJM as a whole, including other states,
rely on to attract sufficient capacity.”); New Jersey Bd. of 
Pub. Util. v. FERC, 744 F. 3d 74, 79–80 (CA3 2014) (up
holding FERC’s elimination of the state-supported genera
tion exemption). In the first year CPV bid capacity from
its new plant into the PJM capacity auction, that capacity
cleared the auction at the MOPR rate, so CPV was there
after eligible to function as a price taker.

In addition to seeking the elimination of the state-
supported generation exemption, incumbent generators—
respondents here—brought suit in the District of Mary
land against members of the Maryland Public Service 
Commission in their official capacities.  The incumbent 
generators sought a declaratory judgment that Maryland’s
program violates the Supremacy Clause by setting a
wholesale rate for electricity and by interfering with
FERC’s capacity-auction policies.6  CPV intervened as a 
—————— 

6 Because neither CPV nor Maryland has challenged whether plain
tiffs may seek declaratory relief under the Supremacy Clause, the 
Court assumes without deciding that they may.  See Brief for Public 
Utility Law Project of New York, Inc., as Amicus Curiae 21 (arguing
that the incumbent generators should have been required to exhaust 
administrative remedies before filing suit). 
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defendant. After a six-day bench trial, the District Court 
issued a declaratory judgment holding that Maryland’s
program improperly sets the rate CPV receives for inter
state wholesale capacity sales to PJM. PPL Energyplus, 
LLC v. Nazarian, 974 F. Supp. 2d 790, 840 (Md. 2013).
“While Maryland may retain traditional state authority to
regulate the development, location, and type of power
plants within its borders,” the District Court explained,
“the scope of Maryland’s power is necessarily limited by
FERC’s exclusive authority to set wholesale energy and
capacity prices.” Id., at 829.7 

The Fourth Circuit affirmed.  Relying on this Court’s
decision in Mississippi Power & Light Co. v. Mississippi ex 
rel. Moore, 487 U. S. 354, 370 (1988), the Fourth Circuit 
observed that state laws are preempted when they “den[y] 
full effect to the rates set by FERC, even though [they do] 
not seek to tamper with the actual terms of an interstate
transaction.” PPL EnergyPlus, LLC v. Nazarian, 753 
F. 3d 467, 476 (2014).  Maryland’s program, the Fourth
Circuit reasoned, “functionally sets the rate that CPV
receives for its sales in the PJM auction,” “a FERC-
approved market mechanism.”  Id., at 476–477.  “[B]y
adopting terms and prices set by Maryland, not those 
sanctioned by FERC,” the Fourth Circuit concluded, Mary
land’s program “strikes at the heart of the agency’s statu
tory power.” Id., at 478.8  The Fourth Circuit cautioned 
that it “need not express an opinion on other state efforts 
to encourage new generation, such as direct subsidies or 

—————— 
7 Respondents also raised arguments under the Dormant Commerce

Clause and 42 U. S. C. §1983.  The District Court rejected those argu
ments, PPL Energyplus, LLC v. Nazarian, 974 F. Supp. 2d 790, 841–
855 (Md. 2013), the Fourth Circuit did not address them, and they are
irrelevant at this stage. 

8 For the same reason, the Third Circuit found New Jersey’s similar 
program preempted. PPL Energyplus, LLC v. Solomon, 766 F. 3d 241, 
246 (2014). 
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tax rebates, that may or may not differ in important ways
from the Maryland initiative.” Ibid. 

The Fourth Circuit then held that Maryland’s program
impermissibly conflicts with FERC policies.  Maryland’s
program, the Fourth Circuit determined, “has the poten
tial to seriously distort the PJM auction’s price signals,” 
undermining the incentive structure FERC has approved
for construction of new generation.  Ibid.  Moreover, the 
Fourth Circuit explained, Maryland’s program “conflicts 
with NEPA” by providing a 20-year price guarantee to a 
new entrant—even though FERC refused Maryland’s
request to extend the duration of the NEPA past three 
years. Id., at 479. 

We granted certiorari, 577 U. S. ___ (2015), and now 
affirm. 

II 
The Supremacy Clause makes the laws of the United

States “the supreme Law of the Land; . . . any Thing in the 
Constitution or Laws of any State to the Contrary not
withstanding.”  U. S. Const., Art. VI, cl. 2.  Put simply,
federal law preempts contrary state law. “Our inquiry
into the scope of a [federal] statute’s pre-emptive effect is 
guided by the rule that the purpose of Congress is the
ultimate touchstone in every pre-emption case.”  Altria 
Group, Inc. v. Good, 555 U. S. 70, 76 (2008) (internal 
quotation marks omitted).  A state law is preempted 
where “Congress has legislated comprehensively to occupy
an entire field of regulation, leaving no room for the States 
to supplement federal law,” Northwest Central Pipeline 
Corp. v. State Corporation Comm’n of Kan., 489 U. S. 493, 
509 (1989), as well as “where, under the circumstances of 
a particular case, the challenged state law stands as an 
obstacle to the accomplishment and execution of the full
purposes and objectives of Congress,” Crosby v. National 
Foreign Trade Council, 530 U. S. 363, 373 (2000) (brackets 
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and internal quotation marks omitted). 
We agree with the Fourth Circuit’s judgment that Mary

land’s program sets an interstate wholesale rate, con
travening the FPA’s division of authority between state
and federal regulators.  As earlier recounted, see supra, at 
2, the FPA allocates to FERC exclusive jurisdiction over
“rates and charges . . . received . . . for or in connection 
with” interstate wholesale sales. §824d(a). Exercising
this authority, FERC has approved the PJM capacity
auction as the sole ratesetting mechanism for sales of 
capacity to PJM, and has deemed the clearing price per se 
just and reasonable. Doubting FERC’s judgment, Mary
land—through the contract for differences—requires CPV 
to participate in the PJM capacity auction, but guarantees
CPV a rate distinct from the clearing price for its inter
state sales of capacity to PJM.  By adjusting an interstate 
wholesale rate, Maryland’s program invades FERC’s
regulatory turf. See EPSA, 577 U. S., at ___ (slip op., 
at 26) (“The FPA leaves no room either for direct state
regulation of the prices of interstate wholesales or for 
regulation that would indirectly achieve the same result.”
(internal quotation marks omitted)).9 

That Maryland was attempting to encourage construc
tion of new in-state generation does not save its program.
States, of course, may regulate within the domain Con
gress assigned to them even when their laws incidentally 
—————— 

9 According to Maryland and CPV, the payments guaranteed under
Maryland’s program are consideration for CPV’s compliance with 
various state-imposed conditions, i.e., the requirements that CPV build
a certain type of generator, at a particular location, that would produce
a certain amount of electricity over a particular period of time.  The 
payments, Maryland and CPV continue, are therefore separate from 
the rate CPV receives for its wholesale sales of capacity to PJM.  But 
because the payments are conditioned on CPV’s capacity clearing the 
auction—and, accordingly, on CPV selling that capacity to PJM—the 
payments are certainly “received . . . in connection with” interstate 
wholesale sales to PJM.  16 U. S. C. §824d(a). 
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affect areas within FERC’s domain.  See Oneok, Inc. v. 
Learjet, Inc., 575 U. S. ___, ___ (2015) (slip op., at 11) 
(whether the Natural Gas Act (NGA) preempts a particu
lar state law turns on “the target at which the state law 
aims”).10  But States may not seek to achieve ends, how
ever legitimate, through regulatory means that intrude on 
FERC’s authority over interstate wholesale rates, as 
Maryland has done here.  See ibid. (distinguishing be
tween “measures aimed directly at interstate purchasers
and wholesalers for resale, and those aimed at subjects
left to the States to regulate” (internal quotation marks 
omitted)).11 

The problem we have identified with Maryland’s pro
gram mirrors the problems we identified in Mississippi 
Power & Light and Nantahala Power & Light Co. v. 
Thornburg, 476 U. S. 953 (1986).  In each of those cases, a 
State determined that FERC had failed to ensure the 
reasonableness of a wholesale rate, and the State there
fore prevented a utility from recovering—through retail
rates—the full cost of wholesale purchases.  See Missis-
sippi Power & Light, 487 U. S., at 360–364; Nantahala, 
—————— 

10 Although Oneok, Inc. v. Learjet, Inc., 575 U. S. ___ (2015), involved
the NGA rather than the FPA, the relevant provisions of the two
statutes are analogous. This Court has routinely relied on NGA cases
in determining the scope of the FPA, and vice versa.  See, e.g., id., at 
14–15 (discussing FPA cases while determining the preemptive scope of
the NGA). 

11 Maryland’s program, Maryland and CPV assert, is consistent with
federal law because FERC has accommodated the program by eliminat
ing the MOPR’s state-supported generation exception.  Even assuming
that this change has prevented Maryland’s program from distorting the
auction’s price signals, however—a point the parties dispute—
Maryland cannot regulate in a domain Congress assigned to FERC and
then require FERC to accommodate Maryland’s intrusion.  See North-
west Central Pipeline Corp. v. State Corporation Comm’n of Kan., 489 
U. S. 493, 518 (1989) (“The NGA does not require FERC to regulate
around a state rule the only purpose of which is to influence purchasing 
decisions of interstate pipelines, however that rule is labeled.”). 

http:omitted)).11
http:aims�).10
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476 U. S., at 956–962.  This Court invalidated the States’ 
attempts to second-guess the reasonableness of interstate
wholesale rates.  “ ‘Once FERC sets such a rate,’ ” we ob
served in Mississippi Power & Light, “ ‘a State may not 
conclude in setting retail rates that the FERC-approved
wholesale rates are unreasonable. A State must rather 
give effect to Congress’ desire to give FERC plenary au
thority over interstate wholesale rates, and to ensure that
the States do not interfere with this authority.’ ” 487 
U. S., at 373 (quoting Nantahala, 476 U. S., at 966).  True, 
Maryland’s program does not prevent a utility from recov
ering through retail sales a cost FERC mandated it in-
cur—Maryland instead guarantees CPV a certain rate for 
capacity sales to PJM regardless of the clearing price.  But 
Mississippi Power & Light and Nantahala make clear that 
States interfere with FERC’s authority by disregarding
interstate wholesale rates FERC has deemed just and
reasonable, even when States exercise their traditional 
authority over retail rates or, as here, in-state generation.

The contract for differences, Maryland and CPV re
spond, is indistinguishable from traditional bilateral 
contracts for capacity, which FERC has long accommo
dated in the auction.  See supra, at 4–5, and n. 3.  But the 
contract at issue here differs from traditional bilateral 
contracts in this significant respect: The contract for dif
ferences does not transfer ownership of capacity from one 
party to another outside the auction.  Instead, the contract 
for differences operates within the auction; it mandates 
that LSEs and CPV exchange money based on the cost of
CPV’s capacity sales to PJM.  Notably, because the con
tract for differences does not contemplate the sale of ca
pacity outside the auction, Maryland and CPV took the 
position, until the Fourth Circuit issued its decision, that
the rate in the contract for differences is not subject to 
FERC’s reasonableness review.  See §824(b)(1) (FERC has 
jurisdiction over contracts for “the sale of electric energy at 
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wholesale in interstate commerce.” (emphasis added)).12 

Our holding is limited: We reject Maryland’s program
only because it disregards an interstate wholesale rate
required by FERC. We therefore need not and do not 
address the permissibility of various other measures
States might employ to encourage development of new or 
clean generation, including tax incentives, land grants,
direct subsidies, construction of state-owned generation
facilities, or re-regulation of the energy sector.  Nothing in
this opinion should be read to foreclose Maryland and
other States from encouraging production of new or clean 
generation through measures “untethered to a generator’s 
wholesale market participation.”  Brief for Respondents
40. So long as a State does not condition payment of funds
on capacity clearing the auction, the State’s program
would not suffer from the fatal defect that renders Mary
land’s program unacceptable.13 

* * * 
For the reasons stated, the judgment of the Court of

Appeals for the Fourth Circuit is 
Affirmed. 

—————— 
12 Our opinion does not call into question whether generators and 

LSEs may enter into long-term financial hedging contracts based on the
auction clearing price.  Such contracts, also frequently termed contracts 
for differences, do not involve state action to the same degree as Mary
land’s program, which compels private actors (LSEs) to enter into 
contracts for differences—like it or not—with a generator that must sell
its capacity to PJM through the auction. 

13 Because the reasons we have set out suffice to invalidate Mary
land’s program, we do not resolve whether, as the incumbent genera
tors also assert, Maryland’s program is preempted because it counter
acts FERC’s refusal to extend the NEPA’s duration, or because it 
interferes with the capacity auction’s price signals. 

http:unacceptable.13
http:added)).12
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SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE SOTOMAYOR, concurring. 
I write separately to clarify my understanding of the 

pre-emption principles that should guide this Court’s
analysis of the Federal Power Act and that underpin its 
conclusion in these cases. 

The process through which consumers obtain energy 
stretches across state and federal regulatory domains. 
The Federal Power Act authorizes the States to regulate
energy production.  16 U. S. C. §824(b).  It then instructs 
the Federal Government to step in and regulate wholesale 
purchases and energy transportation.  §824(a). Finally,
it allows the States to assume control over the ultimate 
sale of energy to consumers.  §824(b). In short, the 
Federal Power Act, like all collaborative federalism stat-
utes, envisions a federal-state relationship marked by 
interdependence. 
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Pre-emption inquiries related to such collaborative 
programs are particularly delicate. This Court has said 
that where “coordinate state and federal efforts exist 
within a complementary administrative framework, and in 
the pursuit of common purposes, the case for federal pre-
emption becomes a less persuasive one.”  New York State 
Dept. of Social Servs. v. Dublino, 413 U. S. 405, 421 
(1973). That is not to say that pre-emption has no role in
such programs, but courts must be careful not to confuse 
the “congressionally designed interplay between state and
federal regulation,” Northwest Central Pipeline Corp. v. 
State Corporation, Comm’n of Kan., 489 U. S. 493, 518 
(1989), for impermissible tension that requires pre-
emption under the Supremacy Clause.

In this context, therefore, our general exhortation not to 
rely on a talismanic pre-emption vocabulary applies with
special force. See Hines v. Davidowitz, 312 U. S. 52, 67 
(1941) (“This Court . . . has made use of the following 
expressions: conflicting; contrary to; occupying the field; 
repugnance; difference; irreconcilability; inconsistency;
violation; curtailment; and interference. But none of these 
expressions provides an infallible constitutional test or an
exclusive constitutional yardstick” (footnote omitted)). 

I understand today’s opinion to reflect these principles. 
Using the purpose of the Federal Power Act as the “ulti-
mate touchstone” of its pre-emption inquiry, Altria Group, 
Inc. v. Good, 555 U. S. 70, 76 (2008), rather than resting 
on generic pre-emption frameworks unrelated to the Fed-
eral Power Act, the Court holds that Maryland has im-
permissibly impeded the performance of one of FERC’s
core regulatory duties.  Ensuring “just and reasonable” 
wholesale rates is a central purpose of the Act.  See 16 
§824d(a). Pursuant to its mandate to set such rates, 
FERC has approved the PJM Interconnection capacity
auction as the proper mechanism to determine the “just 
and reasonable” rate for the sale of petitioner CPV Mary-
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land, LLC’s energy at wholesale. Ante, at 12. Maryland,
however, has acted to guarantee CPV a rate different from
FERC’s “just and reasonable” rate and has thus contra-
vened the goals of the Federal Power Act. Ibid. Such 
actions must be preempted. Mississippi Power & Light Co. 
v. Mississippi ex rel. Moore, 487 U. S. 354, 374 (1988) 
(“States may not regulate in areas where FERC has
properly exercised its jurisdiction to determine just and 
reasonable wholesale rates”).  The Court, however, also 
rightly recognizes the importance of protecting the States’ 
ability to contribute, within their regulatory domain, to
the Federal Power Act’s goal of ensuring a sustainable 
supply of efficient and price-effective energy. Ante, at 15. 

Endorsing those conclusions, I join the Court’s opinion 
in full. 
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Opinion of THOMAS, J. 

SUPREME COURT OF THE UNITED STATES 

Nos. 14–614 and 14–623 

W. KEVIN HUGHES, CHAIRMAN, MARYLAND PUBLIC 
SERVICE COMMISSION, ET AL., PETITIONERS 

14–614 v. 
TALEN ENERGY MARKETING, LLC, FKA PPL 


ENERGYPLUS, LLC, ET AL. 


CPV MARYLAND, LLC, PETITIONER 
14–623 v. 

TALEN ENERGY MARKETING, LLC, FKA PPL 
ENERGYPLUS, LLC, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[April 19, 2016] 

JUSTICE THOMAS, concurring in part and concurring in 
the judgment. 

The Court concludes that Maryland’s regulatory pro-
gram invades the Federal Energy Regulatory Commis-
sion’s (FERC) exclusive jurisdiction over interstate whole-
sale sales of electric energy. Ante, at 12. I agree that the
statutory text and framework compel that conclusion, and
that Maryland’s program therefore cannot stand.  Because 
the statute provides a sufficient basis for resolving these
cases, I would not also rest today’s holding on principles of
implied pre-emption. See, e.g., ante, at 11–12.  For that 
reason, I join the Court’s opinion only to the extent that it
rests on the text and structure of the Federal Power Act 
(FPA), 41 Stat. 1063, as amended, 16 U. S. C. §791a et seq.

The FPA divides federal and state jurisdiction over the
regulation of electricity sales.  As relevant here, the FPA 
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grants FERC the authority to regulate “the sale of electric
energy at wholesale in interstate commerce.”  §824(b)(1).
That federal authority over interstate wholesale sales is
exclusive. See, e.g., Nantahala Power & Light Co. v. 
Thornburg, 476 U. S. 953, 966 (1986) (recognizing that
Congress “vested” in FERC “exclusive jurisdiction” and
“plenary authority over interstate wholesale rates”); Mis-
sissippi Power & Light Co. v. Mississippi ex rel. Moore, 487 
U. S. 354, 377 (1988) (Scalia, J., concurring in judgment) 
(“It is common ground that if FERC has jurisdiction over a
subject, the States cannot have jurisdiction over the same
subject”).

To resolve these cases, it is enough to conclude that
Maryland’s program invades FERC’s exclusive jurisdic-
tion. Maryland has partially displaced the FERC-
endorsed market mechanism for determining wholesale
capacity rates.  Under Maryland’s program, CPV Mary-
land, LLC, is entitled to receive, for its wholesale sales 
into the capacity auction, something other than what
FERC has decided that generators should receive.  That is 
a regulation of wholesale sales: By “fiddling with the 
effective . . . price” that CPV receives for its wholesale
sales, Maryland has “regulate[d]” wholesale sales “no less
than does direct ratesetting.”  FERC v. Electric Power 
Supply Assn., 577 U. S. ___, ___ (2016) (Scalia, J., dissent-
ing) (slip op., at 6) (emphasis deleted) (addressing analo-
gous situation involving retail sales). Maryland’s program
therefore intrudes on the exclusive federal jurisdiction
over wholesale electricity rates.

Although the Court applies the FPA’s framework in 
reaching that conclusion, see ante, at 12, it also relies on 
principles of implied pre-emption, see, e.g., ante, at 11–12. 
Because we can resolve these cases based on the statute 
alone, I would affirm based solely on the FPA.  Accord-
ingly, I concur in the judgment and I join the Court’s 
opinion to the extent that it holds that Maryland’s pro-
gram invades FERC’s exclusive jurisdiction. 



BALANCING ON THE GRID EDGE:  
REGULATING FOR ECONOMIC EFFICIENCY  

IN THE WAKE OF FERC V. EPSA 
 

Denise A. Grab * 
 

INTRODUCTION 
 

he Federal Power Act (“FPA”) is often described as a statute that 
draws a “bright line” between federal jurisdiction over wholesale 
markets and state jurisdiction over retail markets.1 New technologies, 

such as the demand response program at issue in Federal Energy Regulatory 
Commission v. Electric Power Supply Ass’n (“EPSA”), 2 have blurred that 
bright line. The drafters of the FPA could scarcely have imagined in 1935 that 
technology today would allow aggregators of retail electricity demand reduc-
tions to bid those reductions into wholesale markets in lieu of generation.  

The Supreme Court’s EPSA decision, upholding the Federal Energy Reg-
ulatory Commission’s (“FERC”) jurisdiction over demand response, will likely 
support the further development of grid-edge technologies that involve two-
way flows of electricity services between users and the grid and do not easily fit 
on one side of an FPA jurisdictional “bright line.”3 Further deployment of these 
innovations is likely to be beneficial to society, as grid-edge technologies can 
deliver significant benefits in terms of reduced prices, reduced emissions of 

																																																								
* Senior Attorney, Institute for Policy Integrity, New York University School of Law. My gratitude 
to Richard Revesz and Matthew Christiansen for their insightful comments. All opinions, and any 
errors, are my own. 
1 See Robert R. Nordhaus, The Hazy “Bright Line”: Defining Federal and State Regulation of 
Today’s Electric Grid, 36 ENERGY L.J. 203, 206 (2015). 
2 136 S. Ct. 760, 767 (2016).  
3 The Supreme Court has the opportunity to further shape the division of state and federal 
jurisdiction in Hughes v. Talen Energy Marketing, argued before the Court on February 24, 2016, 
which asks whether the FPA preempts a Maryland program to incentivize new generation. Hughes 
v. Talen Energy Mktg., 136 S. Ct. 382 (Oct. 19, 2015) (No. 14–614). Though the case involves 
natural gas generation, the decision could affect grid-edge technologies as well. Many have argued 
that if the Court finds the incentive program to be preempted, it should do so through conflict 
preemption, rather than field preemption, so that states can retain flexibility to promote policy 
goals in some circumstances. See, e.g., Matthew R. Christiansen, FPA Preemption in the 21st 
Century, 91 N.Y.U. L. REV. ONLINE 1, 20–24 (2016). 
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conventional and greenhouse gas pollutants, and increased grid reliability. 4 
However, it is not always clear ex ante whether a grid-edge innovation will be 
preferable to a traditional approach in a given case. 

This Essay presents a framework for how electricity regulators should de-
cide between proposed projects when the alternatives include a mix of grid-
edge technologies and more traditional investments. In particular, this Essay 
explains that the most economically efficient approach through which regula-
tors should decide between disparate policy options—meaning the approach 
that will result in the greatest net benefits to society—is a comprehensive 
benefit-cost analysis.  

First, the Essay discusses how grid-edge technologies create a need for 
regulators who want to maximize social welfare to consider policy options that 
are outside of their traditional decisionmaking paradigms. Then, the Essay 
describes how comprehensive benefit-cost analysis, rather than the cost-
effectiveness analysis that regulators more typically use, is ideally suited to 
selecting the policy option that will maximize net benefits to society from 
among many disparate alternatives. Finally, the Essay describes how regulators 
in some jurisdictions are on the right track to analyzing evolving grid-edge 
technologies comprehensively and effectively. If additional jurisdictions follow 
this approach, they will help secure EPSA’s potential to promote substantial 
efficiency benefits for the grid.  

 
I. REGULATORS MUST NOT BE CONSTRAINED TO CONSIDERING  

ONLY DEMAND-SIDE OR ONLY SUPPLY-SIDE POLICY OPTIONS 
 
An assortment of new technologies that blur the line between producers 

and consumers is proliferating throughout the electricity sector. Over 50 
million smart meters have been installed throughout the United States,5 paving 
the way for real-time responses by electricity users. Smart thermostats, which 
make up an increasing proportion of thermostats sold in the United States,6 
allow for individualized demand response in homes and businesses. Rooftop 
solar is also expanding, comprising about 25 GW, or about 1% of all electricity 

																																																								
4 See, e.g., ROCKY MOUNTAIN INST., A REVIEW OF SOLAR PV BENEFIT & COST STUDIES 13–
17 (2d ed. 2013); ENVTL. DEF. FUND, WHAT CONSUMERS NEED TO KNOW ABOUT THE 
SMART GRID AND SMART METERS (2011). 
5 INST. FOR ELEC. INNOVATION, THE EDISON FOUNDATION, UTILITY-SCALE SMART METER 
DEPLOYMENTS: BUILDING BLOCK OF THE EVOLVING POWER GRID 1 (2014). 
6 Katherine Tweed, Smart Thermostats Begin to Dominate the Market in 2015, GREENTECH 
MEDIA (July 22, 2015), https://perma.cc/8E35-CHNZ. 
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in the country, as of the end of 2015.7 California’s energy storage mandate has 
required the state’s three large investor-owned utilities to add 1.3 GW of 
energy storage to their grids by 2020 and is helping to expand the availability of 
energy storage technology.8 Together, these technologies are increasing the 
potential for homeowners—either individually or in small groups—to serve as 
local alternatives to power plants.  

But when regulators are making decisions that affect—or are affected by—
these evolving technologies, the traditional decisionmaking models may prove 
inadequate to the task. 

Modern electricity users do not just consume electricity; in many cases, 
they also provide services to the grid (e.g., decreased need for new generation 
capacity, decreased need for new transmission capacity, resiliency services). 
Regulators must update their decisionmaking mechanisms to account for this 
evolution of the electricity consumer. Moreover, it makes sense for regulators to 
be able to treat these demand-side resources as potential substitutes for tradi-
tional supply-side resources. 

To fulfill its obligation to administer the wholesale markets as efficiently as 
possible, especially in the wake of the EPSA case, FERC must consider the full 
panoply of market participants that can help to make those markets more 
robust—not just traditional wholesale generators, but also potential aggregators 
of demand-side resources like demand response or other distributed energy 
resources. 

Likewise, state regulators may find themselves considering policy options 
that blur the line between traditional supply-side resources and demand-side 
resources. For example, a public utility commission might have to decide 
whether to approve a utility’s proposal for building a new substation in a 
growing neighborhood, when evidence suggests that the same objectives might 
be achieved through investing in distributed energy resources. 

If regulators fail to consider the potential of these grid-edge technologies, 
they may lose out on opportunities to achieve their objectives more efficiently 

																																																								
7 CORY HONEYMAN ET AL., GTM RESEARCH & SOLAR ENERGY INDUSTRIES ASSOCIATION, 
U.S. SOLAR MARKET INSIGHT: EXECUTIVE SUMMARY 6 (3d quarter ed. 2015). 
8 Jeff St. John, California Passes Huge Grid Energy Storage Mandate, GREENTECH MEDIA (Oct. 
17, 2013), https://perma.cc/R87D-M3RS; Jeff St. John, The Reality of Energy Storage Policy Is 
Different from What Solar-Storage Vendors Expect, GREENTECH MEDIA (July 20, 2015), 
https://perma.cc/W5RG-S9L5; Gavin Bade, Inside Southern California Edison’s Energy Storage 
Strategy, UTILITY DIVE (Sept. 22, 2015), https://perma.cc/39YT-N7S9.  
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or effectively.9 That said, it is not clear upon first glance whether traditional 
technology or newer grid-edge technology will be the better choice to fulfill a 
policy goal. In making their decisions, regulators must be able to comprehen-
sively and consistently compare between their policy options, even those that 
blur the line between wholesale and retail and between supply and demand.  

 
II. BENEFIT-COST ANALYSIS ALLOWS REGULATORS TO  

SYSTEMATICALLY COMPARE DEMAND-SIDE TECHNOLOGIES TO 
SUPPLY-SIDE TECHNOLOGIES AND SELECT THE POLICY OPTIONS 
THAT WILL RESULT IN THE LARGEST NET BENEFITS TO SOCIETY 

 
When a regulator needs to compare between disparate demand- and sup-

ply-side options, the most effective approach is to use benefit-cost analysis.10 
Benefit-cost analysis is the most analytically sound way of prioritizing among 
multiple policy options in a resource-limited world that faces new and evolving 
challenges. 11  The method of benefit-cost analysis involves calculating and 
comparing the benefits and costs of alternative policy options, with the goal of 
selecting the approach that maximizes the net benefits to society.  

																																																								
9 See, e.g., Inara Scott, Teaching an Old Dog New Tricks: Adapting Public Utility Commissions 
to Meet Twenty-First Century Climate Challenges, 38 HARV. ENVTL. L. REV. 371, 375–76 
(2014). 
10 Benefit-cost analysis is appropriate when a regulator must select between different options, for 
example when a state Public Utilities Commission chooses between ordering a utility to build a 
new substation or promote the development of local microgrids, in order to accommodate neigh-
borhood growth, or when a regional transmission organization, under FERC oversight, decides 
which transmission projects to approve. In contrast, some decisions involving grid-edge technolo-
gies do not require regulators to pick a particular option, but instead allow the market to decide 
how much of a resource to use. (FERC’s Order 745 is such an example.) In these cases, the 
approach that will maximize net benefits is not benefit-cost analysis, but is instead allowing the full 
range of possible suppliers (both demand- and supply-side) to compete on equal footing in the 
market. This means that externalities (such as pollution) should be priced into the market, and 
subsidies should be eliminated. See Guarini Center on Environmental and Land Use Law & 
Institute for Policy Integrity, Comments on the ConEdison Storm Hardening and Resilience 
Report 6, 14 (Jan. 10, 2014); Denise A. Grab & Burcin Unel, Comments on White Paper on 
Benefit-Cost Analysis in the Reforming Energy Vision Proceeding 3, 9 (Aug. 21, 2015). See 
generally N. GREGORY MANKIW, PRINCIPLES OF ECONOMICS 204–07 (5th ed. 2008). 
11 See OFFICE OF MGMT. AND BUDGET, CIRCULAR A-4 at 2 (Sept. 2003) [hereinafter 
CIRCULAR A-4] (“Where all benefits and costs can be quantified and expressed in monetary units, 
benefit-cost analysis provides decision makers with a clear indication of the most efficient alterna-
tive, that is, the alternative that generates the largest net benefits to society (ignoring distributional 
effects).”). 
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Typically, a benefit-cost analysis includes several steps. First, decisionmak-
ers identify the benefits and costs that are expected to result from each 
proposed policy alternative. Because the objective is to choose the alternative 
that maximizes net social welfare, decisionmakers must account for any benefits 
or costs that could affect the ultimate decision, including any externalities.12 An 
externality is a benefit or cost imposed by a transaction upon a third party who 
is not directly involved in the transaction. For example, greenhouse gas pollu-
tion from power generation is a classic example of an externality.13 Once the 
analysts have catalogued all significant impacts, they quantify and monetize 
each effect, to the extent possible, using a common metric (like dollars) in order 
to facilitate comparison among various policy alternatives.14 Then, the analyst 
subtracts costs from benefits to find the net benefits of each approach. The 
decisionmaker can then select the policy option that generates the greatest net 
benefits to society.15   

The principal alternative to a benefit-cost framework is cost-effectiveness 
analysis, which has historically tended to be less comprehensive and less readily 
capable of comparing between supply-side and demand-side decisions. 16 A 
cost-effectiveness analysis assesses how to achieve a given policy goal most 
cheaply and does not allow for easy comparison of distinct policy options that 
provide different types of benefits to society.17 In contrast, benefit-cost analysis 
assesses a number of potential policy options to determine which combination 
of the options will result in the greatest net benefits (that is, total benefits, 
minus total costs) to society, including producers, consumers, and third par-
ties.18 

Traditionally, in deciding whether to approve a new supply-side project for 
capitalization into the rate base, regulators would focus on whether the pro-

																																																								
12 Id. at 2–3; see also Grab & Unel, supra note 10, at 2–3. 
13 See CIRCULAR A-4, supra note 11, at 4. 
14 The analysts use established economic methodologies to quantify and monetize various effects, 
including impacts to health, safety, and the environment. See id. at 18–26. Where quantification is 
not possible, the analysts will describe the likely effects qualitatively, and the decisionmaker should 
still consider those factors in the analysis. See id. at 27. 
15 Decisionmakers may also balance economic efficiency with other goals, like distributional 
fairness. See CIRCULAR A-4, supra note 11, at 5 
16 See, e.g., TIM WOOLF ET AL., ADVANCED ENERGY ECONOMY INSTITUTE, BENEFIT-COST 
ANALYSIS FOR DISTRIBUTED ENERGY RESOURCES 1 (2014) (describing a number of inadequa-
cies with “the standard cost-effectiveness tests” and recommending a more comprehensive benefit-
cost analysis to address concerns). 
17 See CIRCULAR A-4, supra note 11, at 9–12. 
18 Id. 



2016] Balancing on the Grid Edge  37 

posed project was a cost-effective means of achieving the proposed goal.19 
Similarly, in evaluating demand-side resources, for example in the energy 
efficiency context, state public utility commissions would look to a variety of 
ratio-based cost-effectiveness tests, none of which has the scope and consisten-
cy of the benefit-cost analysis test described above.20 The “Ratepayer Impact 
Measure” test would focus only on the impact on ratepayers, while the “Utility 
Cost Test” would focus only on the impact to the utility.21  The “Total Re-
source Cost” test would consider the effects of a proposed project on both 
ratepayers and utilities, but would not consider the effects of externalities from 
proposed projects on the rest of society.22 The newer “Societal Cost Test” does 
take into account externalities, which is a significant step in the right direction, 
but it is often still calculated as a ratio, rather than looking at total benefits, 
which distorts the desirability of project proposals based upon their size.23 

Using a comprehensive benefit-cost analysis, rather than cost-effectiveness 
analysis, will allow regulators to directly compare all of the potential effects 
(including externalities) of a variety of policy options, both demand-side 
approaches and supply-side approaches. Because benefit-cost analysis uses the 
common metric of dollars to evaluate different alternatives, it will allow regula-
tors to rigorously compare grid-edge technology options against traditional 
capital investment options in a way that traditional cost-effectiveness analysis 
does not allow.  

 

																																																								
19 See, e.g., CONSOLIDATED EDISON CO. OF N.Y., INC., STORM HARDENING AND 
RESILIENCY COLLABORATIVE REPORT 118 (2013) (“Traditionally, [supply-side] capital 
investment decisions have been based on the most cost-effective manner to reduce risk on the 
power systems.”). 
20 See WOOLF ET AL., supra note 16, at 9–10; see also CAL. PUB. UTILS. COMM’N, CALIFORNIA 
STANDARD PRACTICE MANUAL: ECONOMIC ANALYSIS OF DEMAND-SIDE PROGRAMS AND 
PROJECTS 21 (2001).  
21 WOOLF ET AL., supra note 16, at 10. 
22 Id. 
23 Id. at 6, 22. To use a very simplified example, spending $1 to get $10 in benefits has a much 
higher benefit-to-cost ratio (10:1) than spending $1 million to get $3 million in benefits (3:1); yet 
from the perspective of net benefits, the $2 million netted by the second project is clearly a much 
better deal than the $9 total offered by the first alternative. A ratio-based test could mask differ-
ences in scale, offering misleading results. 
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III. STATES HAVE TAKEN STEPS TOWARD IMPLEMENTING 
COMPREHENSIVE BENEFIT-COST ANALYSIS WHEN EVALUATING 
ELECTRICITY-SECTOR INVESTMENTS 

 
A number of states have moved toward instituting a comprehensive bene-

fit-cost analysis procedure to consider grid-edge investments. New York is the 
leading state in this regard. New York’s Reforming the Energy Vision (“REV”) 
proceeding seeks to “align[] markets and the regulatory landscape with the 
overarching state policy objectives of giving all customers new opportunities for 
energy savings, local power generation, and enhanced reliability to provide safe, 
clean, and affordable electric service.”24 As one of the key components of this 
proceeding, the New York Public Service Commission (“PSC”) is implement-
ing a benefit-cost analysis process that will allow state regulators to determine 
which prospective projects provide the most societal value.25 

As the PSC recognized in its order adopting a framework for the REV 
process, “As beneficial technologies and market opportunities continue to 
develop, it may often be the case that the most socially desirable outcome and 
the least cost outcome are the same. Where they are not, a [benefit-cost analy-
sis] will inform the development of tariffs and other transactions to achieve the 
best result for the public.”26 The PSC touted the potential of benefit-cost 
analysis to “evaluat[e] [distributed energy resources] alternatives as substitu-
tions for traditional utility solutions, and against each other.” 27  It further 
discussed the importance of the analysis “reflect[ing] consideration of social 
values, also known as externalities, quantifiably when feasible and qualitatively 
when not.”28 

It remains to be seen whether other states will follow New York’s lead in 
terms of fundamentally overhauling their utility business model and approach 

																																																								
24 Reforming the Energy Vision: About the Initiative, N.Y. STATE DEP’T OF PUB. SERV., 
https://perma.cc/QL2P-YY62. 
25 N.Y. PUB. SERV. COMM’N, CASE 14-M-0101, ORDER ADOPTING REGULATORY POLICY 
FRAMEWORK AND IMPLEMENTATION PLAN 44–45 (Feb. 26, 2015) (including as one of the 15 
market-design guidelines “[f]air valuation of benefits and costs—include portfolio-level assessments 
and societal analysis with credible monitoring and verification”). The Commission also recognized 
that “coordination with wholesale markets” was an important market principle, including 
“align[ing] [distributed system platform] market operations and products with wholesale market 
operations to reflect full value of services.” Id. at 45 (emphasis added). 
26 Id. at 125. 
27 N.Y. PUB. SERV. COMM’N, CASE 14-M-0101, ORDER ESTABLISHING THE BENEFIT COST 
ANALYSIS FRAMEWORK 3 (Jan. 21, 2016).  
28 Id. 
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to benefit-cost analysis.29 However, a number of states have taken steps toward 
conducting a more robust economic analysis of grid-edge technologies. For 
example, although they have not yet adopted full benefit-cost analysis frame-
works, many states have expanded the scope of their energy efficiency cost-
effectiveness tests to consider externalities.30 Likewise, with respect to setting 
compensation rates for distributed generation, at least ten states have embarked 
upon programs to assess the actual benefits and costs of distributed generation, 
rather than simply defaulting to a net metering or demand charge pricing 
approach.31 

This phenomenon is not limited to states. Some regional transmission or-
ganizations have adopted economic analysis procedures to help them assess 
potential transmission projects. For example, the California Independent 
System Operator issued its Transmission Economic Assessment Methodolo-
gy.32 While not perfect, this approach takes many steps in the right direction, 
for example, by assessing demand-side resources as an alternative to building 
new transmission, and, in some cases, considering projected externality effects, 
such as pollution.33 

																																																								
29 See David Roberts, New York’s Revolutionary Plan to Remake its Power Utilities, VOX (Oct. 5, 
2015), https://perma.cc/2NSM-37ZW. 
30 Jurisdictions that use the Societal Cost Test as at least part of their analysis include Arizona, 
California, Delaware, the District of Columbia, Georgia, Iowa, Maryland, Michigan, Minnesota, 
Missouri, Montana, Nevada, New Jersey, Oklahoma, Vermont, and Wyoming. Evaluation, 
Measurement, & Verification, State and Local Policy Database, AM. COUNCIL FOR AN ENERGY 
EFFICIENT ECON., https://perma.cc/MT96-Y9FB. Of these, Arizona, the District of Columbia, 
Iowa, Minnesota, and Vermont use the Societal Cost Test as their primary test for energy efficien-
cy cost-effectiveness. Id. 
31 N.C. CLEAN ENERGY TECH. CTR. & MEISTER CONSULTANTS GRP., INC., THE 50 STATES 
OF SOLAR: 2015 POLICY REVIEW AND Q4 QUARTERLY REPORT 19 (2016). These states vary in 
terms of the comprehensiveness of their analysis. In order to truly maximize the benefits of the 
program to society, their analyses must include not just the direct effects on consumers and utilities, 
but also the indirect impacts of externalities. See, e.g., Richard L. Revesz & Burcin Unel, Manag-
ing the Future of the Electricity Grid: Distributed Generation and Net Metering 42–43 (Inst. for 
Policy Integrity, Working Paper No. 2016/1, 2016). 
32 CAL. INDEP. SYS. OPERATOR, TRANSMISSION ECONOMIC ASSESSMENT METHODOLOGY 
(TEAM) (2004). 
33 See Mohamed Labib Awad et al., Using Market Simulations for Economic Assessment of 
Transmission Upgrades: Application of the California ISO Approach, in RESTRUCTURED 
ELECTRIC POWER SYSTEMS: ANALYSIS OF ELECTRICITY MARKETS WITH EQUILIBRIUM 
MODELS 241, 249–65 (Xiao-Ping Zhang ed., 2010). ISO New England similarly considers 
“environmental emissions analysis” in its transmission economic studies. S. FINK ET AL., NAT’L 
RENEWABLE ENERGY LAB., A SURVEY OF TRANSMISSION COST ALLOCATION 
METHODOLOGIES FOR REGIONAL TRANSMISSION ORGANIZATIONS 36 (2011). 
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Of course, to effectively conduct this comprehensive benefit-cost analysis, 
the electricity regulators in question must be able to consider all of the signifi-
cant effects of the policy option, including externalities. The authorizing 
statutes for a number of state Public Utility Commissions allow the considera-
tion of externalities.34 Likewise, scholars have argued that FERC and regional 
transmission organizations have the authority to consider externalities in their 
analysis.35 

Given the promise of benefit-cost analysis to help regulators maximize net 
gains to society, even where the policy options fall outside of traditional regula-
tory paradigms, states, Regional Transmission Organizations/Independent 
System Operators, and FERC would benefit from continuing to develop the 
use of this tool.   

 
CONCLUSION 

 
The outcome in EPSA is likely to catalyze a significant growth in grid-

edge investments. These investments have tremendous potential to reduce 
pollution and cost while increasing reliability. However, for regulators to 
maximize net benefits to society, they must consider all options available to 
them, not just whether any particular option is a good investment. Benefit-cost 
analysis provides the best framework for regulators to choose among a variety of 
grid-edge and more traditional investment options. 

 	

																																																								
34 See Revesz & Unel, supra note 31, at 58. 
35 STEVEN WEISSMAN & ROMANY WEBB, ADDRESSING CLIMATE CHANGE WITHOUT 
LEGISLATION § 3.2.1 (2014). 
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Abstract  

As distributed energy generation is becoming increasingly common, the debate on how a utility’s 

customers should be compensated for the excess energy they sell back to the grid is intensifying.  And net 

metering, the practice of compensating for such energy at the retail rate for electricity, is becoming the 

subject of intense political disagreement.  Utilities argue that net metering fails to compensate them for 

grid construction and distribution costs and that it gives rise to regressive cost shifting among its 

customers.  Conversely, solar energy proponents argue that the compensation should be higher than the 

retail rate to account for other benefits that distributed generation systems provide, such as the resulting 

climate change and other environmental benefits, as well as the savings resulting from not needing to 

build new installations to provide additional capacity.  This ongoing debate is leading to significant 

changes to net metering policies in many states.  

This Article provides a thorough analysis of the benefits and the costs of distributed generation 

and highlights the analytical flaws and missing elements in the competing positions and in all the 

existing policies.  We propose an alternative approach that properly recognizes the respective 

contributions to the electric grid of utilities on the one hand and of distributed generators on the other.  

We show, however, that this policy is second-best as a result of certain constraints on how electricity can 

currently be priced.  For the longer run, when these constraints might no longer be present, we discuss 

the need to consider net metering as part of a more comprehensive energy reform that would ensure the 

efficient integration of all distributed energy resources into the electricity grid. These reforms are needed 

to secure our Nation’s clean energy future. 
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INTRODUCTION 

“Distributed generation” is a term used to describe electricity that is produced at or near the 

location where it is used.1  Distributed generation systems can rely on a variety of energy sources, such 

as solar, wind, fuel cells, and combined heat and power.2  Distributed solar energy is produced by 

photovoltaic cells, popularly referred to as solar panels, which can be placed on rooftops or mounted on 

the ground. 3  Over 90% of the current distributed generation in the United States is solar,4 and the 

number of installations is increasing rapidly.5  Even though distributed generation still accounts for a 

relatively small fraction of total energy generation nationwide, it is becoming increasingly important as 

many states are in the process of changing their utility structures and regulatory policies to 

accommodate more distributed energy resources.6 

Some distributed generation systems are isolated, in that they are not connected to a utility’s 

power grid, but most are “grid-tied,” which means that they are connected to the grid.7  Customers with 

connected distributed generation systems can buy power from their electric utility when they are not 

producing enough electricity to meet their needs, and they can sell power back to the utility company 
                                                           
1 Distributed Solar, SOLAR ENERGY INDUS. ASS'N, http://www.seia.org/policy/distributed-solar (last visited Aug. 20, 
2015).  
2 AM. PUB. POWER ASS'N, DISTRIBUTED GENERATION: AN OVERVIEW OF RECENT POLICY AND MARKET DEVELOPMENTS 3 (2013), 
available at http://www.publicpower.org/files/PDFs/Distributed%20Generation-Nov2013.pdf. 
3 Id. at 20. 
4 See id. at 17–18. 
5 INTERSTATE RENEWABLE ENERGY COUNCIL, TRENDS SHAPING OUR CLEAN ENERGY FUTURE 25 (Oct. 2014), 
http://www.irecusa.org/2014/10/trends-shaping-our-clean-energy-future-2014/. 
6 See, e.g., N.Y. Dep’t Pub. Serv., Reforming the Energy Vision Initiative, 
http://www3.dps.ny.gov/W/PSCWeb.nsf/All/CC4F2EFA3A23551585257DEA007DCFE2 (last visited Feb. 10, 2016) 
(announcing broad regulatory changes that promote “wider deployment of ‘distributed’ energy resources”); D.C. 
Pub. Serv. Comm’n, Formal Case 1130, Comment on the Scope of the Proceeding, at 2 (Aug. 31, 2015), available at 
http://www.dcsun.org/wp-content/uploads/2015/08/FC-1130-DOEE-Comments.pdf (calling for grid modernization 
with a “focus on deployment of distributed energy resources); Mass. Dep’t of Pub. Util., Investigation by the 
Department of Public Utilities on its own Motion into Modernization of the Electric Grid, D.P.U. Order 12-76-B, at 2 
(June 12, 2014), available at http://www.mass.gov/eea/docs/dpu/orders/dpu-12-76-b-order-6-12-2014.pdf, 
(requiring every Massachusetts electric to submit a 10-year plan outlining how the utility will “integrate[] 
distributed resources”).  
7 Today, over ninety-five percent of solar installations are grid tied. Net Metering, SUNLIGHT ELEC., 
http://www.sunlightelectric.com/netmetering.php (last visited Feb. 13, 2016). 

http://www.dcsun.org/wp-content/uploads/2015/08/FC-1130-DOEE-Comments.pdf
http://www.mass.gov/eea/docs/dpu/orders/dpu-12-76-b-order-6-12-2014.pdf


4 
 

when their systems are producing more electricity than they need.8  This possibility raises the important 

question of how these customers should be compensated for the electricity they send to the grid. 

This question has three critically significant policy implications.  First, it plays a key role in 

determining the economic feasibility of clean electricity relative to electricity produced by fossil fuels.  

Unlike electricity produced from solar, wind, or hydro sources, electricity produced from fossil fuels 

gives rise to large quantities of pollutants that affect public health and of greenhouse gases that lead to 

climate change.9  Second, distributed generation has benefits for the resiliency of the electric grid, by 

providing a more diversified portfolio of energy sources than would a scheme that relied exclusively on 

electricity produced by large power plants.10  The serious electric outage in New York City during 

Superstorm Sandy, which caused enormous economic dislocations, provides a telling example of the 

negative consequences of the lack of diversification.11  Finally, how, and for which benefits, distributed 

generation is compensated relative to utility-scale renewable generation will affect the composition of 

the future clean energy projects. A price that is inconsistent with the actual benefits provided by 

distributed generation relative to utility-scale renewables would lead to inefficiently low or inefficiently 

high penetration of distributed generation. 

President Obama’s energy policy initiatives have sought to accelerate the nationwide 

deployment of clean energy resources, like solar power.12  In August 2015, the President announced $1 

billion in loan guarantees for distributed generation projects, particularly residential solar, and $24 

million in new grants for solar research and cost reduction efforts.13  As the use of distributed 

generation intensifies, it becomes more important to create the right incentives for distributed 

                                                           
8 Straight Talk About Net Metering, Edison Elec. Inst. 1–2 (Sept. 2013), available at 
http://www.eei.org/issuesandpolicy/generation/NetMetering/Documents/Straight%20Talk%20About%20Net%20
Metering.pdf.  
9 U.S. EPA, Sources of Greenhouse Gas Emissions, 
http://www.epa.gov/climatechange/ghgemissions/sources/electricity.html (last visited July 29, 2015) (noting coal 
combustion represents 39% of electricity generation but 77% of CO2 emissions from electricity generation sector). 
10 DEVI GLICK ET AL., ROCKY MOUNTAIN INSTITUTE, RATE DESIGN FOR THE DISTRIBUTION EDGE: ELECTRICITY PRICING FOR A DISTRIBUTED 
RESOURCE FUTURE 16 (Aug. 2014), available at 
http://blog.rmi.org/blog_2014_08_26_new_elab_report_rate_design_for_the_distribution_edge. 
11 PETER FOX-PENNER, BRATTLE GROUP, PUBLIC POWER IN THE AGE OF SMART POWER 13 (2014). 
12 See U.S. DEPT. OF ENERGY, SUNSHOT VISION STUDY (2012), available at 
energy.gov/sites/prod/files/SunShot%20Vision%20Study.pdf.  
13 President Obama Announces New Actions to Bring Renewable Energy and Energy Efficiency to Households Across 
the Country, WHITE HOUSE (Aug. 24, 2015), https://www.whitehouse.gov/the-press-office/2015/08/24/fact-sheet-
president-obama-announces-new-actions-bring-renewable-energy; accord President Barack Obama, Remarks at 
National Clean Energy Summit (Aug. 24, 2014) (“[W]e’re going to make it even easier for individual homeowners to 
put solar panels on their roof with no upfront cost.”). 

http://www.eei.org/issuesandpolicy/generation/NetMetering/Documents/Straight%20Talk%20About%20Net%20Metering.pdf
http://www.eei.org/issuesandpolicy/generation/NetMetering/Documents/Straight%20Talk%20About%20Net%20Metering.pdf
https://www.whitehouse.gov/the-press-office/2015/08/24/fact-sheet-president-obama-announces-new-actions-bring-renewable-energy
https://www.whitehouse.gov/the-press-office/2015/08/24/fact-sheet-president-obama-announces-new-actions-bring-renewable-energy
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generation. Even though there is a variety of government policies that encourage development of 

distributed generation, such as tax subsidies for renewables,14 his Article focuses on the incentive that is 

currently receiving the most attention and scrutiny, the pricing for distributed generation.15  

The most commonly used—though increasingly attacked—approach to setting such a price is 

net metering.16  Under this approach, the utility customer’s meter runs forward when the customer 

needs more power than she produces, and the meter runs backward when she sends excess power to 

the grid because she produces more power than she needs.17 At the end of the billing period, the 

customer is billed at the retail electricity rate – which is the volumetric rate a residential customer pays 

per kilowatt-hour (kWh) of electricity usage – for the net power used.18  Thus, in effect, net metering 

policies pay distributed generation suppliers at the retail rate for their excess generation.19    

As of March 2015, forty-four states and the District of Columbia compensated utility customers 

with distributed generation for the power they generated.20  Although such policies are regularly 

grouped together as “net metering,” they exhibit significant variations.21  Many jurisdictions, for 

example, employ a “traditional” net metering scheme in which a consumer generator purchases and 

sells electricity to the grid for the same price, using a single meter that runs forwards at times of 

consumption and backwards at times of on-site generation.22  Other jurisdictions mandate different 

prices for a customer’s purchases and sales, a scheme that usually requires two different meters in 
                                                           
14 See U.S. ENERGY INFO. ADMIN., U.S. DEP’T ENERGY, DIRECT FED. FIN. INTERVENTIONS & SUBSIDIES IN ENERGY IN FISCAL YEAR 
2013 (Mar. 2015), http://www.eia.gov/analysis/requests/subsidy/pdf/subsidy.pdf.  
15 See generally, e.g., Straight Talk, supra note 8 (laying out electric industry arguments against net metering). 
16 Id.  
17 Id. at 2.  
18 Id. 
19 NAÏM R. DARGHOUTH ET AL., LAWRENCE BERKELEY NAT'L LAB., LBNL- 183185, NET METERING AND MARKET FEEDBACK LOOPS: 
EXPLORING THE IMPACT OF RETAIL RATE DESIGN ON DISTRIBUTED PV DEPLOYMENT 1 (2015), available at 
http://emp.lbl.gov/sites/all/files/lbnl-183185_0.pdf. 
20 The only states that do not offer statewide net metering are Alabama, Idaho, Mississippi, South Dakota, North 
Carolina, Tennessee, and Texas. BEST PRACTICES IN STATE NET METERING POLICIES AND INTERCONNECTION PROCEDURES, FREEING 
THE GRID, 101 (2014), http://www.alta-energy.com/reports/FreeTheGrid2014finalreport.pdf [hereinafter BEST 
PRACTICES]. Though not a state-initiated program, Alabama, Mississippi and Tennessee all offer feed-in tariff 
compensation, discussed infra p. 26, through the Tennessee Valley Authority utility. Feed-in Tariffs & Similar 
Programs, ENERGY INFO. ADMIN., U.S. DEP’T ENERGY (June 4, 2013), 
http://www.eia.gov/electricity/policies/provider_programs.cfm [hereinafter EIA, Feed-in Tariffs & Similar 
Programs]. Austin, TX and the state of Minnesota offer compensation through a “value-of-solar” program. THOMAS 
E. HOFF & BEN NORRIS, CLEAN POWER RESEARCH, 2014 VALUE OF SOLAR EXECUTIVE SUMMARY (2013), 
http://www.austintexas.gov/edims/document.cfm?id=202758; THOMAS E. HOFF & BEN NORRIS, CLEAN POWER RESEARCH; 
MINN. VALUE OF SOLAR: METHODOLOGY (2014), https://www.cleanpower.com/wp-content/uploads/MN-VOS-
Methodology-2014-01-30-FINAL.pdf [hereinafter MINN. VOST]. 
21 See BEST PRACTICES, supra note 20. 
22 Id. (listing 36 states that reconcile net excess generation at the retail rate). 

http://www.eia.gov/electricity/policies/provider_programs.cfm
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order to track consumption and production separately.  Distributed generation sold to the grid often 

commands a lower price than the retail rate customers pay utilities for electricity.23  Typically, these 

lower rates are based on a utility’s “avoided cost”: the cost the utility would incur if it had to provide 

one more unit of electricity itself.24  Moreover, several jurisdictions impose special charges, such as 

standby charges, on their net metered customers.25  And, a few jurisdictions have attempted to set 

prices that are linked to the actual value of distributed generation; including benefits to the grid, 

environmental benefits, and avoided generation costs in a separate "Value-of-Solar Tariff (VoST)" rather 

than either the retail or avoided cost rate.26 In this Article, we use the term “net metering” to refer to 

the practice of compensating distributed generation customers at the retail price; which remains the 

most common practice.27   

At the federal level, Congress has refrained from considering or adopting a national net 

metering policy, though recent competing efforts by Democratic and Republican senators suggest that 

may change.  In January 2016, Senators Angus King (I-Maine) and Harry Reid (D-Nevada) introduced 

legislation to prevent state utility commissions from lowering net metering rates unless the commission 

“demonstrates . . . that the current and future net benefits of the net-metered system to the 

distribution, transmission, and generation systems of the electric utility are less than the full retail 

rate.”28  The King-Reid legislation would also prevent state utility commission from adopting charges 

that exclusively target net metering customers, or from enacting any amendment to the state’s net 

metering policy that has retroactive effect.29  From the other side of the political aisle, Senator Jeff Flake 

                                                           
23 Id. 
24 Id. As of 2014, Missouri, Nebraska, New Mexico, North Dakota and Rhode Island reconciled excess generation 
monthly at avoided cost rates. Id. at 63, 66, 72, 77, 85. Ohio credited net excess generation to customer’s next bill 
at the utility's unbundled generation rate. Id. at 78. In the past year, a number of states have moved toward 
reducing the rate paid for net excess generation to avoided cost. See BENJAMIN INSKEEP, ET AL., N.C. CLEAN ENERGY TECH. 
CTR., THE 50 STATES OF SOLAR (Feb. 2015), https://nccleantech.ncsu.edu/wp-content/uploads/The-50-States-of-
Solar_FINAL.pdf [hereinafter 50 STATES, Q4 2014], N.C. CLEAN ENERGY TECH. CTR., THE 50 STATES OF SOLAR (April 2015), 
http://nccleantech.ncsu.edu/wp-content/uploads/50-States-of-Solar-Issue2-Q2-2015-FINAL3.pdf [hereinafter 50 
STATES, Q1 2015]. 
25 See BEST PRACTICES, supra note 20, at 72, 93 (describing New Mexico's approval of standby charges potentially 
high enough to exceed a customer's net excess generation, and Virginia's standby charges once a system exceeds a 
relatively small size). 
26 See, e.g, MINN. VOST, supra note 20. 
27 See BEST PRACTICES, supra note 20 (noting 36 states employ the retail rate in their net metering policy). 
28 The legislation was introduced as an amendment to a broader energy bill the Senate is currently debating, called 
the Energy Policy Modernization Act of 2015. See Joseph Bebon, King-Reid Amendment Would Protect Against 
Retroactive Solar Net-Metering Changes, SOLAR INDUS. MAG. (Feb. 3, 2016), http://solarindustrymag.com/king-reid-
amendment-would-protect-against-retroactive-solar-net-metering-changes; see also S. Amdt. 3120, 114th Cong. 
(2016) 
29 S. Amdt. 3120; see also Bebon, supra note 28. 

http://nccleantech.ncsu.edu/wp-content/uploads/50-States-of-Solar-Issue2-Q2-2015-FINAL3.pdf
http://solarindustrymag.com/king-reid-amendment-would-protect-against-retroactive-solar-net-metering-changes
http://solarindustrymag.com/king-reid-amendment-would-protect-against-retroactive-solar-net-metering-changes
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(R-Arizona) introduced rival legislation to require that all state utility commissions evaluate whether 

state policies, like net metering, produce cost shifts among utility customers. 30 

As a result of a steady growth in distributed generation,31 utilities that are concerned about lost 

revenues have begun to advocate for reconsideration of state net metering policies, urging state 

legislatures and public service commissions to impose special fixed charges for net metering customers 

and to decrease the rate of compensation those customers receive for the energy they generate.32  In 

addition, many industry trade associations and conservative groups began to challenge net metering 

policies in different states, publishing issue briefs and calling for legislation designed to make distributed 

generation less attractive.33  Finally, high-profile detractors of net metering like Warren Buffett, whose 

Berkshire Hathaway Energy owns utilities across the United States, have brought increased attention to 

the debate.34   

As a result, net metering has turned into a central battleground in the debate over our nation’s 

energy future.35 Utilities and their unlikely allies – consumer groups – have vocally argued for restricting 

                                                           
30 S. Amdt 3053, 114th Cong. (2016); see also Jim Swift, Senators Dueling over Solar Subsidies, WKLY. STANDARD (Feb. 
3, 2016), http://www.weeklystandard.com/senators-dueling-over-solar-subsidies/article/2000890.  
31 Since 2003, the installation of residential solar panels, the number of net metered customers, and the volume of 
distributed generation has grown rapidly. INTERSTATE RENEWABLE ENERGY COUNCIL, supra note 5, at 25. By the end of 
2014, utilities reported over 600,000 residential net metering customers, 170,000 more than at the beginning of 
the year. Monthly Electric Utility Sales and Revenue Report with State Distributions, ENERGY INFO. ADMIN., U.S. DEP’T 
ENERGY (2014), http://www.eia.gov/electricity/data/eia826/ (open “Net Metering” XLS file for 2014 providing raw 
data on number of net metering customers by utility each month). 
32 See PETER KIND, EDISON ELEC. INST., DISRUPTIVE CHALLENGES: FINANCIAL IMPLICATIONS AND STRATEGIC RESPONSES TO A CHANGING 
RETAIL ELECTRIC BUSINESS, at 18 (2013); see also SOLAR ENERGY INDUS. ASS’N, SOLAR MARKET INSIGHT REPORT: 2014 YEAR IN 
REVIEW (June 9, 2015).  
33 An institute of The Edison Foundation argues that net metered customers must pay more for their services in 
order to avoid cost-shifting to other customers or other negative repercussions. See, generally, ROBERT BORLICK & 
LISA WOOD, EDISON FOUND., NET ENERGY METERING: SUBSIDY ISSUES AND REGULATORY SOLUTIONS (2014). The conservative 
American Legislative Exchange Council has urged states to adopt legislation creating a fixed grid charge or other 
mechanism to recover costs from distributed generation customers. See discussion, infra note 171 and 
accompanying text.  
34 For example, In July 2015, NV Energy, a subsidiary of Berkshire Hathaway Energy and the dominant utility in 
Nevada, petitioned Nevada’s regulatory commission to reduce the state’s current net metering rates from $0.0116 
per-kWh to $0.055 per-kWh. Nev. P.U.C., Application of Nevada Power Company d/b/a NV Energy For Approval of 
Cost Service Study and Net Metering Tariffs, Docket No. 15-07041 (July 31, 2015) available at 
http://pucweb1.state.nv.us/PDF/AxImages/DOCKETS_2015_THRU_PRESENT/2015-7/4401.pdf. Similarly, 
MidAmerican Energy, also a subsidiary of Berkshire Hathaway Energy, proposed in 2014 to replace net metering 
altogether. Brent Gale, Energy in the S.W., at 22 (July 22, 2014) available at 
http://s3.amazonaws.com/dive_static/editorial/DG__NEM_Recommendations_-
_Gale_Berskhire_Hathaway_Energy_-_2014_Energy_in_the_SW_Conf.pdf.  
35 OFFICE OF ENERGY POLICY & SYS. ANALYSIS, U.S. DEP’T ENERGY, QUADRENNIAL ENERGY REVIEW 1-3 to 1-18 (2015) 
[hereinafter QER], available at 
http://energy.gov/sites/prod/files/2015/07/f24/QER%20Full%20Report_TS%26D%20April%202015_0.pdf. 

http://www.weeklystandard.com/senators-dueling-over-solar-subsidies/article/2000890
http://s3.amazonaws.com/dive_static/editorial/DG__NEM_Recommendations_-_Gale_Berskhire_Hathaway_Energy_-_2014_Energy_in_the_SW_Conf.pdf
http://s3.amazonaws.com/dive_static/editorial/DG__NEM_Recommendations_-_Gale_Berskhire_Hathaway_Energy_-_2014_Energy_in_the_SW_Conf.pdf
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net metering based on the arguments that it will hurt the cost recovery prospects of the utilities and 

thus will lead to future rate hikes, while environmentalists, who want the producers of clean energy to 

be compensated appropriately, and individuals seeking to generate their own electricity for financial or 

libertarian reasons argued opposite positions. While the rhetoric over net metering has not yet reached 

the fevered intensity of the so-called “war on coal,”36 the lexicon used by the opponents to President 

Obama’s Clean Power Plan, inflammatory language is not alien to net metering debates.37 

One goal of this Article is to evaluate the respective arguments.  In this connection, we show 

that each side misses an important part of the problem, and that the competing positions lack nuance 

and do not provide a good basis for setting desirable policy on how to compensate residential producers 

of distributed energy. The increasing importance of integrating more renewable resources in achieving 

environmental and climate policy goals, combined with the recent rapid deployment of distributed 

generation systems warrant an assessment of distributed generation policies from a societal 

perspective. We argue that the potential environmental and health benefits of cleaner energy should be 

taken into account in an ideal pricing mechanism as environmental groups argue.  But we also argue 

that the grid-related costs resulting from distributed generation should also be taken into account, as 

utilities argue.38  These include the negative impact of bi-directional energy flow, increased challenges of 

balancing supply and demand, and intermittency and variability of distributed generation. 39   

Our second goal is to provide an alternative compensation structure for distributed solar 

generation that can also be used to value other types of distributed energy. Only a compensation 

                                                           
36 Cf. RICHARD L. REVESZ & JACK LIENKE, STRUGGLING FOR AIR: POWER PLANTS AND THE “WAR ON COAL” (2016) (describing the 
regulatory fights surrounding the regulation of coal-fired power plants under the Clean Air Act). 
37 See, e.g., Michael T. Burr, Reverse Robin Hood; Declaring War on Non-Utility PV, PUB. UTIL. FORT. (July 13, 2013) 
(recounting a California debate during which a state senator described net metering as "robbin' the hood," to 
express his belief that lower income ratepayers were subsidizing wealthier solar owners); Charles E Bayless, 
Piggybacking on the Grid, PUB. UTIL. FORTNIGHTLY, (July 2015), 
http://www.fortnightly.com/fortnightly/2015/07/piggybacking-grid (likening net metering to an airline called 
"Piggyback Air," which travels by surreptitiously bolting its aircraft to the back of those of a competitor, "Sitting 
Duck Air."); TELL UTILITIES SOLAR WON'T BE KILLED (2015), http://dontkillsolar.com/tusk/, (last visited, July 14, 2015) 
("Monopoly utilities want to extinguish the independent rooftop solar market in America to protect their socialist 
control of how we get our electricity . . ."). 
38 See, e.g., TOM TANTON, AM. LEGISLATIVE EXCH. COUNCIL, REFORMING NET METERING: PROVIDING A BRIGHT AND EQUITABLE 
FUTURE 1 (March 2014), available at https://www.alec.org/app/uploads/2015/12/2014-Net-Metering-reform-
web.pdf. (“New distributed generation technologies rely extensively upon the electric grid to operate efficiently. . . 
Ironically, however, net metering policies permit distributed generators to avoid paying their share of the costs of 
these grid investments, leaving the costs to be paid by other electricity users.”).  
39 ENERGY INITIATIVE, MASS. INST. TECH., THE FUTURE OF SOLAR ENERGY 172 (2015), available at 
https://mitei.mit.edu/system/files/MIT%20Future%20of%20Solar%20Energy%20Study_compressed.pdf.  

http://www.fortnightly.com/fortnightly/2015/07/piggybacking-grid
https://www.alec.org/app/uploads/2015/12/2014-Net-Metering-reform-web.pdf
https://www.alec.org/app/uploads/2015/12/2014-Net-Metering-reform-web.pdf
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formula that can be used consistently and fairly for all types of energy resources would lead clean 

energy market to develop efficiently. 

Our final goal is to highlight the need to analyze net metering in the context of more 

comprehensive energy policies.  Indeed, net metering reform should be considered alongside another 

much required reform in electricity pricing policy, which involves a restructuring of retail electricity 

rates.  Currently, almost all residential customers pay a flat, time-invariant per-kWh energy consumption 

charge.40  This charge is set at a level designed to recover most of the system’s costs, including the 

substantial share of costs that are fixed, in addition to the cost of generating electricity.  It also provides 

a reasonable rate of return for the utility.41 Further, though the cost of energy generation varies 

significantly by time, consumers pay the same constant per-kWh rate at all times.42  These shortcomings 

of the current retail electricity rate design lead to inefficiencies and create the possibility of cost shifting 

among different customer groups.43 The full value of distributed generation cannot be unlocked until 

the inefficiencies inherent in electricity pricing can be corrected.  

The remainder of this Article is organized as follows.  Part I summarizes the history of state net 

metering policies. Part II discusses current pricing approaches to distributed generation and shows why 

they are inadequate.  Part III considers the contributions of distributed generation to the electric grid. 

Part IV evaluates the social benefits of distributed generation. Part V argues for a pricing approach that 

takes proper account of both contributions; this approach differs from net metering and is at odds with 

the positions on distributed generation of both utilities and environmentalists.  Part VI shows how 

decisions concerning net metering are affected by broader questions concerning the retail pricing of 

electricity. 

                                                           
40 GLICK, ET AL., supra note 10, at 12. 
41 WOOD & BORLICK, supra note 33, at 4. 
42 AHMAD FARUQUI ET AL., REG. ASSISTANCE PROJECT, TIME-VARYING & DYNAMIC RATE DESIGN 9 n.7 (2012), 
http://www.raponline.org/document/download/id/5131.  
43 David Schmitt, Net Metering: Getting Beyond the Controversy, 2011 A.B.A. RECENT DEV. PUB. UTIL. COMM. & TRANSP. 
417, 425, available at 
http://www.americanbar.org/content/dam/aba/migrated/2011_build/public_utility/netmetering_getting_beyond
__the__controversy.authcheckdam.pdf. 

http://www.raponline.org/document/download/id/5131
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I. HISTORY OF THE NET METERING DEBATE 

In 1978, less than one percent of electricity consumed in the United States was generated by 

solar or wind sources,44 and all but three percent came from utility-owned generators.45  Yet, a 

combination of federal and state initiatives begun in that year would fundamentally restructure U.S. 

energy policy and usher in enormous growth of moderate- and small-scale renewable sources of 

electrical generation.46  Federal legislative action in 1978 and succeeding decades altered the then-

prevailing views that vertically integrated utilities were the only reliable or efficient means of electrical 

generation and prompted an initial wave of investment in renewable generation technologies.47  At the 

same time, state measures, importantly Renewable Portfolio Standards, encouraged the development 

of small-scale, often residential, renewable sources of generation, like rooftop solar panels and backyard 

wind turbines.48  As a result of both state and federal policy initiatives, net metered distributed 

generation has evolved into a significant, and growing, source of domestic energy production.49 This 

Part discusses the historical influence of federal as well as state policy actions on the electrical 

generation landscape and discusses the current state of net metering debates. 

A. PURPA and Its Progeny 

Since the 1930’s, the Federal Energy Regulatory Commission (FERC) and state public utility 

commissions have jointly regulated domestic electric markets.50  Federal regulators administer 

procedures for the interstate transmission and wholesale sale of electricity occurring interstate, leaving 

state entities to regulate the retail rates that utilities charge end-use consumers.51  Importantly, state 

regulators have historically had exclusive authority to issue permits granting monopoly franchises to 

                                                           
44 Richard Schmalensee, Renewable Electricity Generation in the United States, in Harnessing Renewable Energy in 
ELECTRIC POWER SYSTEMS: THEORY, PRACTICE, POLICY 210 (Boaz Moselle et al. eds., 2010).  
45 U.S. ENERGY INFO. ADMIN., U.S. DEP’T ENERGY, THE CHANGING STRUCTURE OF THE ELECTRIC POWER INDUSTRY: 1970-1991, at 
vii (1993), available at 
http://webapp1.dlib.indiana.edu/virtual_disk_library/index.cgi/4265704/FID3754/pdf/electric/0562.pdf. 
46 Jeffrey S. Dennis, Twenty-Five Years of Electricity Law, Policy, and Regulation: A Look Back, 25 NAT. RES. & ENV'T 
33, 33 (2010). 
47 Id. at 34. 
48 WARREN LEON, CLEAN ENERGY STATES ALLIANCE, THE STATE OF STATE RENEWABLE PORTFOLIO STANDARDS 5 (2013), 
http://www.cesa.org/assets/2013-Files/RPS/State-of-State-RPSs-Report-Final-June-2013.pdf.  
49 SOLAR ELECTRIC POWER ASSOCIATION, RATEMAKING, SOLAR VALUE AND SOLAR NET ENERGY METERING 1 (2013).  
50 Prior to FERC’s establishment in 1977, the Federal Power Commission regulated interstate electrical 
transactions. U.S. ENERGY INFO. ADMIN., supra note 45.  
51 Dennis, supra note 46, at 33-34. 
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individual utility companies that provide service within a given geographic area.52  Under this regulatory 

framework, and particularly as a consequence of state-issued monopoly permits, the electric industry 

traditionally consisted of big vertically integrated utilities that owned the transmission, distribution, and 

generation facilities necessary to deliver electricity to end-use consumers.53  Until the late 1960s, this 

model appeared to function reasonably well.  Vertically integrated utilities consistently met increasing 

consumer demand while improvements in generation and transmission technology enabled them to do 

so at decreasing cost.54  However, by the late 1970s domestic confidence in traditional sources of 

energy, and the hulking utilities that generated 97% of all electricity, was waning.55  Two decades of 

rising demand for electricity, growing environmental consciousness, and a parade of energy crises that 

included the 1973 Oil Embargo and 1977 natural gas shortage, all led to calls for a comprehensive 

reexamination of U.S. energy policy.56  

In 1978, during the Carter Administration, Congress enacted the Public Utilities Regulatory 

Policies Act (PURPA),57 the first major piece of energy legislation in forty-three years.58  By offering a 

series of regulatory and marketplace incentives to non-utility “qualifying facilities” that satisfied size, 

ownership, and renewable resource stipulations, PURPA marked a departure from the monopoly 

structure that had been in place at the time.59  In addition to exempting qualifying facilities from federal 

and state regulations that governed utility financing and organization,60 PURPA required incumbent 

utilities to interconnect qualifying facilities with utility-owned grid, subject to use and access fees, 

thereby ensuring that a  new class of energy producers could deliver output to wholesale and retail 

customers.61  Finally, PURPA guaranteed qualifying facilities a market to sell electricity by mandating 

that utilities purchase a qualifying facility’s output at pre-determined rates.62  As defined by FERC, these 

pre-determined rates, known as “avoided cost” rates, were “the incremental costs to an electric utility 

                                                           
52 Id. at 34. 
53 Id. at 33. 
54 ELEC. ENERGY MKT. COMPETITION TASK FORCE, REPORT TO CONGRESS ON COMPETITION IN WHOLESALE AND RETAIL MARKETS FOR 
ELEC. ENERGY 19 (2006) [hereinafter FERC STUDY], available at http://www.ferc.gov/legal/fed-sta/ene-pol-act/epact-
final-rpt.pdf.  
55 Id. at 19–20. 
56 Richard D. Cudahy, PURPA: The Intersection of Competition and Regulatory Policy, 16 ENERGY L.J. 419, 421 (1995). 
57 Public Utilities Regulatory Policies Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (codified as amended in sections 
of 15, 16, and 42 U.S.C. (2012)). 
58 Dennis, supra note 46, at 33. 
59 16 U.S.C. § 796(17)(A)(i)-(ii) (2012).  
60 16 U.S.C. § 824a-3(e)(1) (2012). 
61 16 U.S.C. § 2621(d) (2012).  
62 16 U.S.C. § 824a-3(b), (d) (2012) (noting rates could not exceed the “incremental cost to the electric utility of 
alternative electric energy”).  



12 
 

of electric energy or capacity or both which, but for the purchase from the qualifying facility or 

qualifying facilities, such utility would generate itself or purchase from another source.”63  In other 

words, the avoided cost is what the utility would pay to generate comparable electricity itself or to 

purchase electricity from a third party. 

Notwithstanding the avoided cost price cap, PURPA’s essential guarantee that utilities 

interconnect and purchase power from qualifying facilities triggered substantial development of non-

utility, small-capacity generators.64  Throughout the early 1990s, qualifying facilities accounted for more 

than half of new generation capacity added annually,65 and by 1991 such facilities accounted for 6% of 

the total electricity generation capacity in the United States.66 

Between 1992 and 2005, Congress and federal regulators aggressively expanded support for 

non-utility, small-scale generators seeking to enter wholesale electricity markets.67  First, in order to 

accommodate an influx of non-utility generators that did not meet PURPA’s “qualifying facility” 

renewable fuel or particular ownership constraints,68 the Energy Policy Act of 1992 established a class of 

“exempt wholesale generators.”69  Under PURPA alone, non-utility electricity developers attempting to 

enter wholesale electricity markets while avoiding the financial and structural regulations that applied to 

utilities had few available alternatives.  These entities could either comply with PURPA’s renewable fuel 

and ownership restrictions or resort to contorted and fragmented ownership models that divorced 

operating control from plant ownership.  Such ownership models were generally viewed unfavorably by 

potential lenders.70  After passage of the Energy Policy Act in 1992, becoming an exempt wholesale 

generator offered non-utilities an attractive third alternative.   

Like PURPA’s qualifying facilities, exempt wholesale generators were excused from federal 

regulations that applied to utilities and they received access, subject to a case-by-case FERC 

determination, to utility-owned grids.71  However, unlike qualifying facilities, exempt wholesale 

                                                           
63 18 C.F.R. §§ 292.101(b)(6), 292.304(e) (2015). 
64 FERC STUDY, supra note 54, at 21-22. 
65 Jeffrey D. Watkiss & Douglas W. Smith, The Energy Policy Act of 1992--A Watershed for Competition in the 
Wholesale Power Market, 10 YALE J. ON REG. 447, 454 (1993). 
66 FERC STUDY, supra note 54, at 22. 
67 Dennis, supra note 46, at 34. 
68 Cudahy, supra note 56, at 6. 
69 Energy Policy Act of 1992 § 711, 15 U.S.C. § 79 (2012). 
70 Watkiss & Smith, supra note 65, at 465. 
71 16 U.S.C. §§ 824j, k (2012).  
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generators could be utility-owned, use any fuel source, and were permitted to charge market-based 

rates for electric output rather than the “avoided cost” prices mandated by PURPA.72  

Compared to PURPA’s avoided cost rates and the multi-year purchase contracts between 

utilities and qualifying facilities, market-based rates provided incentives for generators capable of 

responding to volatile fuel costs or changes in generation expenses.73  In markets where the costs of 

meeting consumer demand were low, avoided cost rates generally remained low as well, and the 

incentive to build qualifying facilities was small.74  In contrast, market-based rates offered transacting 

parties flexibility to negotiate prices reflecting the costs of electricity generation and distribution.75  For 

example, temporary periods of electricity scarcity would lead to higher wholesale rates.76  By offering 

exempt wholesale generators the freedom to stipulate prices for electrical output rather than merely 

receive a pre-arranged “avoided cost” rate, the 1992 Energy Policy Act rewarded efficient generators 

that could produce electricity below avoided cost rates.77  Thus, while regional variation among avoided 

cost rates produced an uneven landscape of qualifying facility development, market-based rates 

enabled exempt wholesale generators to effectively compete in most wholesale markets across the 

United States.78  

To complement legislative efforts like PURPA and the Energy Policy Act of 1992, which lowered 

entry barriers to non-utility generation, federal regulators also sought to encourage non-utility 

development by opening access to grid transmission lines.79  In the 1990s, the grid was still a monopoly 

owned by vertically integrated utilities.80  Citing pervasive anti-competitive conduct by utilities, including 

discriminatory pricing for transmission services provided to non-utilities,81 FERC issued a series of orders 

during the mid-1990s that transferred significant operating control over transmission grid away from 

                                                           
72 Energy Policy Act of 1992 §§ 721-22, 16 U.S.C. §§ 824j–824k (2012); MONICA GREER, ELEC. MARGINAL COST PRICING: 
APPLICATIONS IN ELICITING DEMAND RESPONSES 72 (1st ed. 2012). 
73 Joseph T. Kelliher, Pushing the Envelope: Development of Federal Electric Transmission Access Policy, 42 AM. U. L. 
REV. 543, 589 (1993); Leonard S. Greenberger, The PUHCA: Busting the Trusts, PUB.UTIL.FORT.19, 22 (Mar.15, 1991) 
(noting the Northeast generally had a dearth of qualifying facilities). 
74 Watkiss & Smith, supra note 65, at 453-54. 
75 Dennis, supra note 46, at 36.  
76 FERC STUDY, supra note 54, at 2. 
77 Kelliher, supra note 73, at 547.  
78 FERC STUDY, supra note 54, at 51; Kelliher, supra note 73, at 590.  
79 Alexander K. Obrecht, Energy Policy Act of 2005: Pseudo-Fed for Transmission Congestion, 7 PITT. J. ENVTL. PUB. 
HEALTH L. 159, 167 (2012-2013); FERC STUDY, supra note 54, at 24. 
80 QER, supra note 35, at 3-4. 
81 FERC STUDY, supra note 54, at 24. 
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utilities.82  The orders increased transparency over the fees utilities charged for transmission services,83 

established independent entities to monitor grid access,84 and broadly expanded non-utility access to 

the grid by abandoning FERC’s cumbersome case-by-case assessment and adopting universal access.85  

Also recognizing that optimal sites for wind and solar generation could be geographically 

isolated,86 Congress sought to further facilitate the development of renewable energy by expanding the 

transmission grid to connect remote sites of wind or solar generation to urban areas where electricity 

could be delivered to end-use consumers.87  The Energy Policy Act of 2005 offered incentives for private 

infrastructure investment and granted the FERC the authority to supervise the development of 

intrastate grids as long as such development influenced interstate transmission of electricity.88  The 

2005 Act also expanded FERC’s authority to police utilities and pursue civil penalties for manipulative 

                                                           
82 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public 
Utilities, Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, 61 Fed. Reg. 
21,540 (May 10, 1996) [hereinafter Order No. 888], F.E.R.C. STATS. & REGS. ¶ 31,036 (1996), order on reh’g, Order 
No. 888-A, F.E.R.C. STATS. & REGS. ¶ 31,048 (1997), order on reh'g, Order No. 888-B, 62 Fed. Reg. 64,688 (Dec. 9, 
1997), 81 F.E.R.C. ¶ 61,248 (1997), order on reh'g, Order No. 888-C, 82 F.E.R.C. ¶ 61,046 (1998), aff’d in part sub 
nom., Transmission Access Policy Study Group v. Fed. Energy Regulatory Comm'n, 225 F.3d 667 (D.C. Cir. 2000), 
aff'd sub nom., New York v. Fed. Energy Regulatory Comm'n, 535 U.S. 1 (2002) (authorizing creation of 
“Independent System Operators (ISOs)); Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 810 
(Jan. 6, 2000) [hereinafter Order No. 2000], 89 F.E.R.C. ¶ 61,285, order on reh'g, Order No. 2000-A, 65 Fed. Reg. 
12,088 (Mar. 8, 2000), aff'd sub nom., Pub. Utility Dist. No. 1 v. FERC, 272 F.3d 607 (D.C. Cir. 2001) (authorizing 
creation of “Regional Transmission Organizations” (RTOs)). 
83 Open Access Same-Time Information System (Formerly Real-Time Information Networks) and Standards of 
Conduct, Order No. 889, 61 Fed. Reg. 21,737 (May 10, 1996), F.E.R.C. STATS. & REGS. ¶ 31,035 (1996), order on reh’g, 
Order No. 889-A, F.E.R.C. STATS. & REGS. ¶ 31,049 (1997), order on reh’g, Order No. 889-B, 81 F.E.R.C. ¶ 61,253 
(1997) (establishing the Open Access Same-Time Information System (OASIS) containing day-to-day information 
regarding transmission tariffs). 
84 Order No. 888; Order No. 2000. 
85 Order No. 888, F.E.R.C. STATS. & REGS. at 31,655 (establishing universal “comparable transmission services” for 
third-parties, requiring owners of transmission grid to offer third-parties access under comparable terms and 
conditions as the transmission owner’s own use of the system). 
86 Sandeep Vaheesan, Preempting Parochialism and Protectionism in Power, 49 HARV. J. ON LEGIS. 87, 96–98 (2012). 
87 Jim Rossi, The Trojan Horse of Electric Power Transmission Line Siting Authority, 39 ENVTL. L. 1015, 1029 (2009); 
NAT’L ELEC. MFRS. ASS’N, NEMA ASSESSMENT OF THE ENERGY POLICY ACT OF 2005, at 7-11 (2005) available at 
https://www.nema.org/Policy/Energy/Documents/2005EnergyHandout%20_1_.pdf; Judy Chang et al., The Brattle 
Group, Trends & Benefits of Transmission Investments: Identifying and Analyzing Value (Sept. 26, 2013), 
http://www.brattle.com/system/publications/pdfs/000/004/944/original/Trends_and_Benefits_of_Transmission_I
nvestments_Chang_Pfeifenberger_Hagerty_CEA_Sep_26_2013.pdf (showing increase in infrastructure investment 
since 2005). 
88 16 U.S.C. § 824p(e) (2012). 
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conduct, like utility pricing practices that discriminated against non-utilities seeking access to the utility-

owned grid lines.89   

Recognizing that previous legislative and regulatory efforts had injected growing competition 

between non-utility and utility generators,90 the 2005 Act also gave FERC authority to terminate a 

utility’s obligation to purchase electricity from qualifying facilities – first required under PURPA.91  

Ultimately, PURPA’s purchase obligations were lifted in markets accounting for approximately 29% of 

qualifying facility generation capacity.92 Since 2005, qualifying facility development has noticeably 

stagnated.   

Nonetheless, due in part to federal efforts begun under PURPA, 37% of U.S. electricity by 2013 

was generated by non-utility, independent power producers.93  Equally important, PURPA’s small but 

significant shift away from vertically integrated utilities helped recast traditional economies of scale for 

electricity generators.94  By expanding non-utility access to the electric grid and encouraging smaller-

scale generators, PURPA simultaneously lowered market entry barriers for non-utilities and mitigated 

the advantage that large companies received by controlling the transmission infrastructure or by 

investing significant capital in new generation capacity.95  Federal efforts also produced tax incentives 

for renewable generation and earmarked funds for research and development of smaller electric 

turbines and distributed energy resources.96   

                                                           
89 16 U.S.C. § 824v(a) (2012); Charles J. Time Engel III & Brandon E. Reavis, FERC’s Market Manipulation and 
Enforcement Process, 2 FIN. FRAUD L. REPORT 54 (2010), available at 
http://www.kslaw.com/Library/publication/Financial%20Fraud%20Law%20Report%20engel_reavis.pdf.  
90 Dennis, supra note 46, at 35. 
91 Energy Policy Act of 2005 § 1253, 16 U.S.C. § 824a-3(m) (2012). However, FERC rules require any utility seeking 
to terminate a purchase contract with a QFs generating 20MW of power or less to overcome a rebuttable 
presumption the QF lacks access to wholesale markets and transmission. 18 C.F.R. § 292.309(d)(1) (2014). 
92 New PURPA Section 210(m) Regulations Applicable to Small Power Production and Cogeneration Facilities, Order 
No. 688, FERC STATS. & REGS. ¶ 31,233 (2006), order on reh’g, Order No. 688-A, FERC STATS. & REGS. ¶ 31,250 (2007), 
aff’d sub nom. Am. Forest & Paper Ass’n v. FERC, 550 F.3d 1179 (D.C. Cir. 2008); ENERGY INFO. ADMIN., FORM EIA-860 
DETAILED DATA (2013) [hereinafter FORM EIA-860 2013], http://www.eia.gov/electricity/data/eia860/. 
93 Severin Borenstein & James Bushnell, The U.S. Electricity Industry After 20 Years of Restructuring, 7 ANN. REV. 
ECON. 437, 441–42 (2015); Net Generation For Independent Power Producers, ENERGY INFO. ADMIN, U.S. DEP’T ENERGY, , 
http://www.eia.gov/electricity/data/browser (view report “1.3 Net generation by energy source: independent 
power producers”) (last visited Feb 16, 2016). 
94 ENERGY INFO. ADMIN.,U.S. DEP’T ENERGY, THE CHANGING STRUCTURE OF THE ELECTRIC POWER INDUSTRY 2000: AN UPDATE 44 
(2000) (“No longer is it necessary to build a 1,000-megawatt generating plant to exploit economies of scale.”). 
95 Id. at 98.  
96 Energy Policy Act of 1992 § 1914, 26 U.S.C. § 45 (2012) (establishing the Production Tax Credit for qualifying 
facilities); Energy Policy Act of 2005 § 921, 42 U.S.C. § 16211 (2012) (earmarking $768 million for fiscal years 2007 
through 2009 for “programs of research, development, demonstration, and commercial application on distributed 

http://www.kslaw.com/Library/publication/Financial%20Fraud%20Law%20Report%20engel_reavis.pdf


16 
 

B. State Renewable Portfolio Standards 

A second driver of small-scale generators and renewable fuel sources has been state policies, 

particularly “renewable portfolio standards.”97  State renewable portfolio standards require or 

encourage electricity producers to supply a minimum percentage of their electricity from renewable 

sources.98  By 2015, twenty-nine states and the District of Columbia had a renewable portfolio standard, 

and eight additional states had a non-binding renewable portfolio goal.99 If met in their entirety, the 

binding standards will require over 122.2 GW of renewable energy capacity by 2020, or 181% of existing 

solar and wind capacity.100 

State renewable portfolio standards range from modest to very ambitious, with a 10% standard 

in Michigan101 and Wisconsin,102 and a 100% standard in Hawaii.103  Twenty-two states impose a 

renewable standard of 15% or greater,104 and twelve states have a standards greater than 25%.105  More 

than half of all state renewable portfolio standards also include solar or distributed generation “carve-

out” provisions. These provisions require a certain minimum percentage of an electrical producer’s 

supply be generated by a specific source, like solar, rather than from any renewable source.  

In contrast to the stagnating growth of PURPA’s qualifying facilities over the past decade, 

renewable portfolio standards have catalyzed enormous expansion of renewable resource generation 

                                                                                                                                                                                           
energy resources and systems reliability and efficiency.”). For in-depth discussion of the statistically significant 
influence of policy on technological innovation, see Nick Johnstone, et al., Environmental Policy Stringency and 
Technological Innovation: Evidence from Survey Data and Patent Counts,  
44 APPLIED ECON. 2157, 2157–70 (2012).  
97 RYAN WISER, ET. AL., LAWRENCE BERKELEY NAT’L LAB., EVALUATING EXPERIENCE WITH RENEWABLE PORTFOLIO STANDARDS IN THE 
UNITED STATES 1 (2004). For a broad picture of state RPS policies, see also Renewable Portfolio Standard Policies, 
DATABASE OF STATE INCENTIVES FOR RENEWABLES & EFFICIENCY (Oct. 2015), http://ncsolarcen-
prod.s3.amazonaws.com/wp-content/uploads/2015/11/Renewable-Portfolio-Standards.pdf [hereinafter DSIRE, 
RPS Policies].  
98 Occasionally, renewable portfolio standards will require an absolute amount of electricity from renewable 
sources, rather than a percentage. Brad A. Kopetsky, Comment, Deutschland Uber Alles: Why German Regulations 
Need to Conquer the Divided U.S. Renewable-Energy Framework to Save Clean Tech (And the World), 2008 WIS. L. 
REV. 941, 957 (2008).  
99 DSIRE, RPS Policies, supra note 97.  
100 FORREST SMALL & LISA FRANTZIS, NAVIGANT CONSULTING, THE 21ST CENTURY ELEC. UTIL. POSITIONING FOR A LOW-CARBON 
FUTURE 16-17 (2010), available at http://www.ceres.org/resources/reports/the-21st-century-electric-utility-
positioning-for-a-low-carbon-future-1; Table 4.3 Existing Capacity by Energy Source, Detailed Data Files, ENERGY 
INFO. ADMIN., U.S. DEP’T ENERGY (2013), http://www.eia.gov/electricity/data.cfm#gencapacity.  
101 DSIRE, RPS Policies, supra note 97.  
102 Id. 
103 Id. 
104 Id. 
105 Id. 

http://ncsolarcen-prod.s3.amazonaws.com/wp-content/uploads/2015/11/Renewable-Portfolio-Standards.pdf
http://ncsolarcen-prod.s3.amazonaws.com/wp-content/uploads/2015/11/Renewable-Portfolio-Standards.pdf
http://www.eia.gov/electricity/data.cfm#gencapacity
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and. Solar in particular, which has grown over 3000% since 2000,106 has been the fastest growing 

renewable source of generation.  By year-end 2013, total photovoltaic capacity reached 12.1 GW, 82% 

of which was installed in just the preceding three years.107  In recent years, renewable portfolio 

standards have also increasingly supported the development of new solar capacity, particularly 

distributed generation such as customer-sited solar systems.108   

Perhaps one of the most significant consequences of the federal and state initiatives has been 

the decrease in the cost of manufacturing, installing and maintaining solar generators.  Since 2006 

alone, the total cost of installing solar panels has dropped more than 73%.109  While some of the 

declining cost is likely attributable to independent technological advancement, federal and state policies 

have almost certainly induced the rate and direction of advancement in both the short- and long-

term.110  

In particular, growing affordability has helped solidify solar generation as an attractive and 

feasible option for homeowners.111  Residential solar installations have grown at a 50% annual rate since 

2012,112 and by year-end 2014, the total capacity of residential photovoltaic generation was 2,870.8 

MW113 and accounted for 19.295% of all photovoltaic generation in the United States.114 

                                                           
106 Monthly Energy Review, ENERGY INFO. ADMIN., U.S. DEP’T ENERGY 109 tbl. 7.2a (2013), 
http://www.eia.gov/totalenergy/data/monthly/index.cfm#electricity. 
107 INTERSTATE RENEWABLE ENERGY COUNCIL, supra note 5, at 26. 
108 ENVTL. PROT. AGENCY, ENERGY AND ENVIRONMENT GUIDE TO ACTION 5-1 (2015), available at 
http://epa.gov/statelocalclimate/documents/pdf/guide_action_full.pdf. 
109 SOLAR ENERGY INDUS. ASS’N, SOLAR MARKET INSIGHT REPORT 2014 Q4, http://www.seia.org/research-resources/solar-
market-insight-report-2014-q4 (last visited Feb. 15, 2016).  
110 FELIX GROBA & BARBARA BREITSCHOPF, DIW BERLIN, IMPACT OF RENEWABLE ENERGY POLICY AND USE ON INNOVATION 13 
(2013), available at http://www.diw.de/documents/publikationen/73/diw_01.c.426553.de/dp1318.pdf.  
111 In addition to declining manufacture and installation costs, favorable tax policy has also contributed to 
distributed generation’s attractiveness. Notably, a 30% federal Investment Tax Credit is provided for solar systems 
on residential properties. Energy Policy Act of 2005 § 1335, 26 U.S.C. § 25D; see also PHOTOVOLTAIC POWER SYSTEMS 
PROGRAMME, ANNUAL REPORT 2014, at 108 (2014), http://cansia.ca/sites/default/files/iea-pvps-ar-2014.pdf. 
112 50 STATES, Q1 2015, supra note 24, at 3. 
113 Table 6.1.B. Net Summer Capacity for Estimated Distributed Solar Photovoltaic Capacity by Sector, ENERGY INFO. 
ADMIN., U.S. DEP’T ENERGY (Jan. 26, 2015), 
http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_6_01_b [hereinafter EIA, Table 6.1.B.] 
114 To determine the percent figure given (19.295%), total distributed residential solar PV capacity (2,870 MW) was 
divided by total solar capacity (14,878 MW). See EIA, Table 6.1.B, supra note 113 (residential distributed solar PV 
capacity); Table 6.1.A. Net Summer Capacity for Utility Scale Solar Photovoltaic and Distributed Solar Photovoltaic 
Capacity ENERGY INFO. ADMIN., U.S. DEP’T ENERGY (Jan. 26, 2015), 
http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_6_01_a, (total U.S. solar PV capacity).  

http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_6_01_b
http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_6_01_a
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C. Net Metering Policies 

The most common tool to track electrical output from distributed solar generators and to 

compensate distributed generation owners for this output is a billing arrangement known as “net 

metering.”115  While net metering has recently emerged as a hot-button issue, it dates back to the 1980s 

when Idaho, Arizona, and Massachusetts adopted the policy. 116  Since 2001, net metering has been 

available to utility customers in a majority of states,117 though relatively few customers took advantage 

of it until 2005.118  The passage of the 2005 Energy Policy Act, however, catalyzed distributed generation 

under net metering by offering favorable tax treatment to individuals installing solar generators and by 

encouraging state adoption of net metering policies.119  While PURPA regulated federal wholesale 

markets and encouraged development among “qualifying facility” producers, the 2005 Energy Policy Act 

encouraged state policies to allow individual utility customers to produce and sell energy in state 

regulated retail markets.120  Moreover, though PURPA required purchases of qualifying facility output at 

avoided cost rates, the 2005 Energy Policy Act did not endorse or reject any specific compensation 

methodology.  Notably, the 2005 Energy Policy Act left untouched net metering policies that were 

already operational in several states and that used retail rates.121  The 2005 Energy Policy Act thus 

                                                           
115State Energy Data System table 4.10, Net Metering Customers and Capacity by Technology Type, By End Use 
Sector, 2003 through 2013, ENERGY INFO. ADMIN., U.S. DEP’T ENERGY (2013), available at 
http://www.eia.gov/electricity/annual/ (noting a 53% annual growth rate in NEM customers); see also JENNY HEETER 
ET AL., NAT'L RENEWABLE ENERGY LABORATORY, 1NREL/TP-6A20-61858, STATUS OF NET METERING: ASSESSING THE POTENTIAL TO 
REACH PROGRAM CAPS 12 (2014), http://www.nrel.gov/docs/fy14osti/61858.pdf. (noting net metering is a statistically 
significant driver of solar growth). 
116 YIH-HUEI WAN, NAT’L RENEWABLE ENERGY LAB., NREL/SP-460-21651, NET METERING PROGRAMS 3 (1996), available at 
http://www.nrel.gov/docs/legosti/old/21651.pdf.  
117 James W. Stoutenborough & Matthew Beverlin, Encouraging Pollution-Free Energy: The Diffusion of State Net 
Metering Policies, 89 SOCIAL SCIENCE QUARTERLY 1230, 1232 (2008); see also 50 STATES, Q1 2015, supra note 24, at 8. 
Under the Energy Policy Act of 2005, every electric utility is required to at least consider making a net metering 
service available to any electric customer. Energy Policy Act of 2005 § 1251, 16 U.S.C. § 2621(d) (2012). 
118 HEETER, ET AL., supra note 115, at 1. 
119 For a more in-depth discussion of the 2005 Energy Policy Act, see Jim Rossi, Federalism and the Net Metering 
Alternative, THE ELEC. J. (forthcoming) (on file with author). The 2005 Act included a list of 18 retail policies for state 
consideration, including net metering, “time of day” rates, seasonal rates, and integrated resource planning 
initiatives. Energy Policy Act of 2005 § 1251, 16 U.S.C. § 2621(d) (2012). Specifically, the act defined “net metering” 
as “electric energy generated by [an] electric consumer from an eligible on-site generating facility and delivered to 
the local distribution facilities . . . to offset electric energy provided by the electric utility to the electric consumer 
during the applicable billing period.” See § 1251, 16 U.S.C. § 2621(d); see also Part I.A.  
120 According to the “net sales” test, retail market transactions include transactions between a utility customer and 
the utility as long as the customer does not consistently produce sufficient excess energy (beyond their own 
energy consumption) during a given time period to be considered a “net seller” of electricity. See 16 U.S.C. § 
824(a). 
121 See Energy Policy Act of 2005 § 1251, 16 U.S.C. § 2621(d) (2012); see also WAN, supra note 116 at 3, (noting that 
Idaho, Minnesota, and Wisconsin all used retail rates in their net metering policies.) 

http://www.nrel.gov/docs/fy14osti/61858.pdf
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established net metering as a retail market alternative to the “intrusive”122 qualifying facility and 

mandatory purchase obligations of PURPA.  As a result, net metering has grown significantly in the wake 

of the 2005 Act.  By 2014, net metered residential solar customers had collective generation capacity of 

2,850.780 MW123 and accounted for 19.161% of total photovoltaic capacity in the United States.124  

However, despite near ubiquitous adoption of net metering by states, the policies themselves differ, 

often substantially, between jurisdictions.125  A few distinctions are particularly important for the 

purposes this Article.   

First, and perhaps most significantly, state net metering programs differ in how they 

compensate customer-sited generation.  Thirty-four net metering jurisdictions credit customers for 

generation at the retail rate.126  In contrast to PURPA’s avoided costs rates, which reflect the cost to a 

utility generating equivalent power or purchasing it from a non-qualifying facility third-party, retail rates 

exactly mirror the price charged by utilities to end-use consumers for electricity, including delivery costs, 

administrative expenses, state and local taxes, and utility profits.127  While only five jurisdictions credit 

net excess generation exclusively at avoided cost based rates,128 many states offer a combination of 

rates.129  This combination typically credits monthly excess generation that is “carried-over” to future 

billing cycles at a retail rate, but credits annual net excess, when utilities and net metered customers 

“zero-out” generation and consumption from the past 12 months, at an avoided cost rate.130  The 

difference between the retail and avoided cost rates may be substantial, as much as $0.100 per-kWh or 

                                                           
122 FERC v. Mississippi, 456 U.S. 742, 759 (1982). The Supreme Court distinguished between PURPA’s “most 
intrusive” and legally enforceable requirement of mandatory purchases at avoided cost rates and the less intrusive 
requirements of PURPA, like the instruction that states consider adopting various regulatory tools. Id. at 764. Later, 
in the 2005 Energy Policy Act, Congress would amend the list of required considerations to include net metering. 
Id.  
123Electric power sales, revenue, and energy efficiency Form EIA-861 detailed data files, U.S. ENERGY INFO. ADMIN., 
U.S. DEP’T ENERGY (2014), https://www.eia.gov/electricity/data/eia861/ (download the “2014” ZIP file and select the 
enclosed “Net_Metering_2014” file) [hereinafter EIA, Net Metering 2014].  
124 See calculation, supra note 114; EIA, Net Metering 2014, supra note 123 (net metered PV capacity); Table 6.1.A., 
supra note 114 (total U.S. solar PV capacity).  
125 BEST PRACTICES, supra note 20. 
126 Id. 
127 YIH-HUEI WAN & H. JAMES GREEN, NAT’L RENEWABLE ENERGY LAB., NREL/CP-500-24527, CURRENT EXPERIENCE WITH NET 
METERING PROGRAMS 1-2 (1998), available at http://www.nrel.gov/docs/legosti/old/24527.pdf. 
128 As of 2014, Missouri, Nebraska, New Mexico, North Dakota and Rhode Island compensate excess net metered 
generation at avoided cost rates. BEST PRACTICES, supra note 20, at 64, 66, 72, 77, 85. 
129 LAURENCE D. KIRSCH, ET AL., CHRISTENSEN ASS’N ENERGY CONSULTING, LLC, PRICING RETAIL ELECTRICITY IN A DISTRIBUTED ENERGY 
RESOURCES WORLD 9 (2015), available at http://www.caenergy.com/wp-content/uploads/2015/01/Pricing-Retail-
Electricity-150106.pdf.  
130 See BEST PRACTICES, supra note 20, at 30. 

https://www.eia.gov/electricity/data/eia861/
http://www.caenergy.com/wp-content/uploads/2015/01/Pricing-Retail-Electricity-150106.pdf
http://www.caenergy.com/wp-content/uploads/2015/01/Pricing-Retail-Electricity-150106.pdf
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higher.131  In Wisconsin, for example, utility avoided costs rates are $0.030 to $0.040 per-kWh, while 

retail rates range between $0.110 and $0.140 per-kWh.132  Retail rates in Kansas, which are some of the 

nation’s highest, can reach $0.190 per-kWh, while utility buy-back rates for excess generation can be as 

low as $0.013 per-kWh, or just 7% of the retail price.133  Fourteen states and the District of Columbia 

credit customer excess generation at the retail rate without expiration.134  In Ohio, the Public Utilities 

Commission of Ohio recently decided that customers with distributed generation systems are entitled to 

the “full value” of electricity they sent to the grid, which they define as generation and capacity 

charges.135 Finally, Hawaii’s new “grid-supply” option credits customers at the avoided cost rate for 

generation that is fed into the grid.136 

A second variation among net metering policies is how long a customer’s monthly excess 

generation may be “carried-over” to future billing cycles and used to offset electricity consumption.  In 

all but two jurisdictions – Minnesota and North Dakota – net generation may be “carried over” month-

to-month and applied in subsequent billing periods to offset later usage.137  Thirteen jurisdictions offer 

customers some variation of indefinite carry-over, though most state policies limit how long excess 

generation may be applied in subsequent billing periods. 138  Twenty-two states limit the available carry-

over to 12 months.139  Enabling the carryover of excess generation, even if limited to twelve months, 

leads to very low electricity bills for customers that own large photovoltaic systems.140  For example, 

                                                           
131 WAN & GREEN, supra note 127, at 1-2.  
132 Kari Lydersen, In Wisconsin, Solar “New Math” Could Equal Big Impacts, MIDWEST ENERGY NEWS (Jan. 16, 2015), 
http://midwestenergynews.com/2015/01/16/in-wisconsin-solar-new-math-could-equal-big-impacts/. 
133 Net Metering & Related Utility Issues Frequently Asked Questions, BERGEY WINDPOWER, http://bergey.com/wind-
school/net-metering-and-related-issues (last visited July 28, 2015); see also CAL. PUB. UTIL. COMM’N, NET ENERGY 
METERING (NEM), http://www.cpuc.ca.gov/General.aspx?id=3800 (last visited February 16, 2016)(noting utility 
avoided cost rates may be as little as half of the retail rate). 
134 KIRSCH, ET AL., supra note 129, at 9. 
135 Kathiann M. Kowalski, Ohio Utilities Take Net Metering Fight to State Supreme Court,  
MIDWEST ENERGY NEWS (AUG. 4, 2014), http://midwestenergynews.com/2014/08/04/ohio-utilities-fight-net-
metering-rules/. 
136 Herman K. Trabish, What Comes After Net Metering: Hawaii’s Latest Postcard From the Future, UTILITY DIVE, (Oct. 
22, 2015), http://www.utilitydive.com/news/what-comes-after-net-metering-hawaiis-latest-postcard-from-the-
future/407753/. Across the United States, policies also vary with regard to ownership of lucrative “renewable 
energy credits” that are [i] produced by renewable generators, [ii] function as liquid commodities independent of 
the underlying produced energy, and [iii] can be used by utilities to satisfy state renewable portfolio standards. 
BEST PRACTICES, supra note 20. Twenty-five states vest default ownership of these credits with the owner of a net 
metered generator. BEST PRACTICES, supra note 20.  
137 BEST PRACTICES, supra note 20, at 62, 77.  
138 Id. 
139 Id. 
140 Cherrelle Eid et al., The Economic Effect of Electricity Net-Metering with Solar PV, 75 ENERGY POL’Y 244, 247 
(2014). 

http://www.utilitydive.com/news/what-comes-after-net-metering-hawaiis-latest-postcard-from-the-future/407753/
http://www.utilitydive.com/news/what-comes-after-net-metering-hawaiis-latest-postcard-from-the-future/407753/
http://www.utilitydive.com/news/what-comes-after-net-metering-hawaiis-latest-postcard-from-the-future/407753/
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schools in California use the credits they earn during the summer months to offset their consumption 

during the school year resulting in very low bills and, correspondingly, a significant financial impact for 

the utilities.141 

Third, nearly all jurisdictions place a cap on the maximum size of any individual net metered 

generator.142 These limits can range from relatively restrictive, like the 10 kW ceiling in Georgia, to more 

generous limits like the 80 MW cap in New Mexico.143  The most common size limit is 25 kW, found in 

ten states, while twenty-one jurisdictions restrict the size of individual net metered generators to 

100 kW or below.144  To give these limits context, the capacity of existing net metered generators range, 

nationally, from 3 kW, common among residential systems, to 10 MW or larger, common among 

generators installed on retail businesses.145  Nationally, the average residential solar photovoltaic 

system has capacity of 6.1 kW,146 and the average size of non-residential distributed solar is 109 kW.147 

On average, jurisdictions with individual capacity limits of 1 MW or greater have 3.440 watts of installed 

solar capacity per person, while states with individual capacity limits below 1MW have just 0.740 watts 

of installed capacity per person.148  Individual system caps may also exclude more cost-effective 

projects, such as multi-family residential systems, that benefit from economies of scale.149   

Fourth, twenty-four jurisdictions set aggregate capacity limits that constrain the total amount of 

net metered generation permissibly installed within a state or utility service area.150  Typically expressed 

as a percentage of the yearly or historical peak demand for electricity,151 aggregate limits commonly fall 

                                                           
141 Id.  
142 BEST PRACTICES, supra note 20, at 15. 
143 GA. CODE ANN. § 46-3-50 (2002); N.M. STAT. ANN. § 17-9-570 (2008).  
144 BEST PRACTICES, supra note 20.  
145 AM. PUB. POWER ASS'N, supra note 2, at 3.  
146 LARRY SHERWOOD, INTERSTATE RENEWABLE ENERGY COUNCIL, U.S. SOLAR MARKET TRENDS 2013, at 15 (2014), available at 
http://provisiontechnologies.com/wp-content/uploads/2014/07/Final-Solar-Report-7-3-14-W-21.pdf. 
147 Id. at 16.  
148 ELIZABETH DORIS, ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A246670, NET METERING POLICY DEVELOPMENT IN 
MINNESOTA 11 (2009). 
149 Id. at 13. 
150 See Net Metering State Database, DATABASE OF STATE INCENTIVES FOR RENEWABLES & EFFICIENCY, 
http://programs.dsireusa.org/system/program?type=37& (last visited June 20, 2015). 
151 Aggregate capacity limits have varied widely. BEST PRACTICES, supra note 20, at 15–16. Georgia caps its net 
metering at only 0.2% of a utility’s peak demand. Id. at 43. Illinois and Indiana have caps of 1% of peak demand, id. 
at 46-48, and California and Delaware have caps of 5%. Id at 32, 38. Rather than expressing an aggregate capacity 
limit as a percentage, Maryland’s aggregate capacity limit is fixed at 1,500 MW. Id. at 54. Similarly, New 
Hampshire’s aggregate capacity limit is 50 MW, id. at 65-66, and Nevada’s aggregate capacity limit is 235MW. S.B. 
374, 78th Leg. (Nev. 2015). Moreover, instead of limiting aggregate capacity on a per-utility basis, the aggregate 
capacity limit in Maryland, New Hampshire, and Nevada are calculated on the number of net metered generators 
statewide. BEST PRACTICES, supra note 20, at 54, 65-66. S.B. 374, 78th Leg. (Nev. 2015). 
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between 0.2%152 and 9.0%.153  Some jurisdictions have substantially higher aggregate limits.  For 

example, Vermont has an aggregate capacity limit at 15% of the state’s peak demand, and Utah imposes 

a limit at 20% of the state’s peak demand.154  Many states, however, do not have an aggregate capacity 

limit at all.155   

The differences among net metering policies can significantly affect the attractiveness of 

distributed generation to utility customers.  Over 72% of net metered distributed generation systems 

are located in states with favorable net metering policies – states that offer greater individual or 

aggregate capacity limits, longer carry-over provisions, broader eligibility of community solar projects, 

and higher reimbursement rates.156  New Jersey provides a powerful illustration of the influence a 

favorable net metering policy can have on distributed solar installations.  New Jersey imposes no limit 

on the aggregate capacity of net metered generators statewide,157 permits unlimited carry-over of 

excess generation during a twelve-month period,158 has a renewable portfolio standard with a specific 

solar energy requirement,159 and offers rebates to individuals that install solar generators.160  Although 

New Jersey ranks eighteenth among U.S. states in annual sunlight hours—and is thus an unlikely home 

                                                           
152 GA. CODE ANN. § 46-3-50 (2002).  
153 MASS. GEN. LAWS ANN. ch. 164, § 1G (West 1998). 
154 VT. STAT. ANN. tit. 30, § 219a (West 1998); UTAH CODE ANN. § 54-15-101 (West 2002).  
155 For example, Arizona, California, Colorado, and New Jersey, have no limit on total program capacity. BEST 
PRACTICES, supra note 20, at 29, 33, 34, 70. These four states alone house 60% of all net metering capacity. At least 
eleven states and the District of Columbia include “shared” renewable projects – which permit joint ownership of 
distributed generation and offer access to environmental and net metering benefits of distributed generation to 
utility customers that live in multi-family housing or who may be unable to finance their own generator. DAVID 
FELDMAN, ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A20-63892, SHARED SOLAR: CURRENT LANDSCAPE, MARKET 
POTENTIAL, AND THE IMPACT OF FEDERAL SECURITIES REGULATION app. at 41-44 (2015), available at 
http://www.nrel.gov/docs/fy15osti/63892.pdf; Edgar Meza, New York Backs Community Solar Initiatives, PV 
MAGAZINE (April 15, 2015), http://www.pv-magazine.com/news/details/beitrag/new-york-backs-community-solar-
initiatives_100019099/#axzz3z9p7cIDA. At least twenty-six states and the District of Columbia permit “third-party 
ownership” for distributed generation systems – a policy that allows utility customers to contract out the 
installation and maintenance costs in exchange for a promise to purchase the generated electricity. 3rd Party Solar 
PV Power Purchase Agreement (PPA), DATABASE OF STATE INCENTIVES FOR RENEWABLES & EFFICIENCY (January 2016), 
http://ncsolarcen-prod.s3.amazonaws.com/wp-content/uploads/2016/01/3rd-Party-PPA_012016.pdf.  
156 See BEST PRACTICES, supra note 20, at 7; JASON B. KEYES & JOSEPH F. WIEDMAN, INTERSTATE RENEWABLE ENERGY COUNCIL, A 
GENERALIZED APPROACH TO ASSESSING THE RATE IMPACTS OF NET ENERGY METERING 3(2012), available at 
http://www.solarabcs.org/about/publications/reports/rateimpact/pdfs/rateimpact_full.pdf. 
157 BEST PRACTICES, supra note 20, at 66–67. 
158 N.J. Admin. Code § 14:8-4.2 (2008). 
159 New Jersey’s renewable portfolio standard required statewide utilities provide, collectively, 305GWh of solar 
energy in 2011, and will require statewide utilities provide, collectively, over 5,000GWh of solar energy by 2026. 
SHERWOOD, supra note 146, at 15.  
160 Rebates for New Jersey customers totaled $2.4 million in 2012. In that year, 17MW of new solar distributed 
generation capacity was installed. SHERWOOD, supra note 146, at 15. 

http://www.nrel.gov/docs/fy15osti/63892.pdf
http://www.pv-magazine.com/news/details/beitrag/new-york-backs-community-solar-initiatives_100019099/#axzz3z9p7cIDA
http://www.pv-magazine.com/news/details/beitrag/new-york-backs-community-solar-initiatives_100019099/#axzz3z9p7cIDA
http://ncsolarcen-prod.s3.amazonaws.com/wp-content/uploads/2016/01/3rd-Party-PPA_012016.pdf
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for widespread development of distributed generation—it accounts for 12% of all national net metered 

capacity.161   

D. Current State Reconsideration of Net Metering Policies 

In response to the growth of distributed generation, and the subsequent alarm by utilities over 

shrinking customer base and declining revenues,162 states and utilities are reconsidering the design of 

net metering programs.163  During the first quarter of 2015 alone, over thirty changes to existing 

programs were considered across nineteen states and the District of Columbia.164  While most reforms 

seek to limit the attractiveness of net metering,165 some reforms are attempting to encourage additional 

distributed generation development.166  

One impetus driving many net metering reform efforts is the recovery of utility “fixed costs”—

costs of grid investment and maintenance that remain constant even when fewer customers purchase 

electricity because of self-generation.167  Traditionally, utilities recovered a substantial share of these 

fixed costs through volumetric rates that are based on the total kWh of electricity a customer 

purchases.168  Yet, as a growing number of utility customers turn to on-site solar generation in order to 

satisfy or supplement their electricity usage, these fixed costs have to be recovered in fewer kWh 

sales.169  Utilities and their allies, notably the American Legislative Exchange Council (ALEC), have made 

significant efforts to curtail net metering through state legislative action.170  In late 2013, ALEC published 

model legislation, which was sent to nearly 2,000 state legislators across the country, calling for “a fixed 

                                                           
161Average Annual Sunshine by State, CURRENT RESULTS, http://www.currentresults.com/Weather/US/average-
annual-state-sunshine.php (last visited on July 17, 2015); KEYES & WIEDMAN, supra note 156, at 3. 
162 JAQUELIN COCHRAN, ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A00-53732, INTEGRATING VARIABLE RENEWABLE 
ENERGY IN ELECTRIC POWER MARKETS: BEST PRACTICES FROM INT’L EXPERIENCE 1 (2012), 
http://www.nrel.gov/docs/fy12osti/53732.pdf.  
163 KIND, supra note 32, at 3.  
164 50 STATES, Q1 2015, supra note 24, at 8. 
165 COCHRAN, ET AL., supra note 162, at 1. 
166 HEETER, ET AL., supra note 115, at 8. 
167 BEST PRACTICES, supra note 20, at 12.  
168 STEVE MITNICK, BUILD ENERGY AM., CHANGING USES OF THE ELECTRIC GRID: RELIABILITY CHALLENGES AND CONCERNS xvi (2015) 
available at http://www.emrf.net/uploads/3/1/7/1/3171840/emrf_business_models_final_web_version.pdf. 
169 Id.  
170 Joby Warrick, Utilities wage campaign against rooftop solar, WASH. POST, March 15, 2015, 
https://www.washingtonpost.com/national/health-science/utilities-sensing-threat-put-squeeze-on-booming-solar-
roof-industry/2015/03/07/2d916f88-c1c9-11e4-ad5c-3b8ce89f1b89_story.html. 

https://www.washingtonpost.com/national/health-science/utilities-sensing-threat-put-squeeze-on-booming-solar-roof-industry/2015/03/07/2d916f88-c1c9-11e4-ad5c-3b8ce89f1b89_story.html
https://www.washingtonpost.com/national/health-science/utilities-sensing-threat-put-squeeze-on-booming-solar-roof-industry/2015/03/07/2d916f88-c1c9-11e4-ad5c-3b8ce89f1b89_story.html
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grid charge or other rate mechanisms” to “recover grid costs from [distributed generation] systems.”171    

Legislation that would bar net metering illegal or make it more costly to customers has been introduced 

in at least two dozen state legislatures since 2013.172  In addition, some utilities have chosen to 

concentrate anti-net metering efforts in appeals to the state utility commission.   

One common strategy proposed by utilities to limit the financial impact of net metering has 

been to adjust the price customers with on-site generation receive for their output.  In 2014, utilities in 

Arizona and Hawaii, and Colorado filed proposals with state regulatory commissions that sought to 

replace the compensation new distributed generation customers would receive.173  Colorado regulators 

ultimately chose to retain the retail rate for net metering customers,174 though the state’s largest utility 

cooperative, Intermountain Rural Electric Association, independently adopted a new “demand charge” 

policy that could add between $20 and $24 to net metered customers’ bills.175  Arizona regulators were 

still considering the utility proposal in February 2016.176   

Hawaii, however, adopted new tariffs and lowered compensation for new customers, which had 

been at the $0.298 per-kWh retail rate, to between $0.150-0.280 per-kWh, the “avoided cost” rate.177  

Hawaii’s new policy, which replaces net metering, offers distributed generation owners a choice 

between a “grid-supply tariff,” which reduces compensation to avoided cost rates, and a “self-supply 

                                                           
171 Updating Net Metering Policies Resolution, AM. LEGISLATIVE EXCHANGE COUNCIL, http://www.alec.org/model-
legislation/updating-net-metering-policies-resolution/.  
172 Warrick, supra note 170. 
173 Proposal of Tucson Electric Power Co., No. E-01933A-15-0322, ARIZ. CORP. COMM’N (Nov. 2015), available at 
http://edocket.azcc.gov/Docket/DocketDetailSearch?docketId=19194#docket-detail-container2; Proposal of USNS 
Electric, Inc., No. E-04204A-15-0099, Ariz. Corp. Comm’n (Mar. 25, 2015) proposal withdrawn Apr. 28, 2015, 
available at http://edocket.azcc.gov/Docket/DocketDetailSearch?docketId=18944#docket-detail-container1; 
Instituting a Proceeding to Investigate Distributed Energy Resource Policies, No. 2014-0192, Order No. 33258, HAW. 
P.U.C. (OCT. 12, 2015); Krysti Shallenberger, Colorado utility wades into net-metering debate, ENERGY WIRE (June 16, 
2015), http://www.eenews.net/energywire/stories/1060020274. 
174 Shay Castle, PUC Ruling: No Changes on Net Metering in Colorado, DAILY CAMERA, 
http://www.dailycamera.com/boulder-business/ci_28708810/puc-ruling-no-changes-net-metering-colorado.  
175 Cathy Proctor, Colorado power co-op OK's new charge aimed at solar power customers, DENVER BUS. J. (Oc.t 6, 
2015), http://www.bizjournals.com/denver/blog/earth_to_power/2015/10/irea-approves-new-electricity-charge-
aimed-at.html.  
176 Proposal of Tucson Electric Power Co., supra note 173. 
177 Compare Mark Dyson & Jesse Morris, Hawaii just ended net metering for solar. Now what?, ROCKY MOUNTAIN 
INST. (Oct. 16, 2015), 
http://blog.rmi.org/blog_2015_10_16_hawaii_just_ended_net_metering_for_solar_now_what with Table 5.6.A. 
Average Price of Electricity to Ultimate Customers by End-Use Sector, ENERGY INFO. ADMIN., U.S. DEP’T ENERGY (Jan. 26, 
2016) http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_5_6_a.  

http://www.alec.org/model-legislation/updating-net-metering-policies-resolution/
http://www.alec.org/model-legislation/updating-net-metering-policies-resolution/
http://edocket.azcc.gov/Docket/DocketDetailSearch?docketId=19194#docket-detail-container2
http://edocket.azcc.gov/Docket/DocketDetailSearch?docketId=18944#docket-detail-container1
http://www.dailycamera.com/boulder-business/ci_28708810/puc-ruling-no-changes-net-metering-colorado
http://www.bizjournals.com/denver/blog/earth_to_power/2015/10/irea-approves-new-electricity-charge-aimed-at.html
http://www.bizjournals.com/denver/blog/earth_to_power/2015/10/irea-approves-new-electricity-charge-aimed-at.html
http://blog.rmi.org/blog_2015_10_16_hawaii_just_ended_net_metering_for_solar_now_what
http://www.eia.gov/electricity/monthly/epm_table_grapher.cfm?t=epmt_5_6_a
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tariff,” in which a customer does not export any energy they generate. 178  Under the latter option, 

customers will not receive compensation for energy they generate but do not consume.179  Also in 2014, 

the Arkansas legislature enacted a change that replaced retail rate compensation with compensation at 

the utility’s avoided cost rate.180  In Wisconsin, a similar decision by state regulators that would have 

reduced net metering credit to avoided cost levels was remanded by a state trial court.181   

In January 2015, Nevada’s state utility commission upheld a change to state net metering that 

decreases the credit offered for energy sold back to the grid from the retail rate of $0.11 per-kWh to 

$0.026 per-kWh over the next four years.182  Over the same period, fixed charges for customers with 

rooftop solar will increase from $12.75 per-month to $38.51 per-month.183  In California, following 

proposals from the state’s three largest utilities to lower net metering rates between $0.07 and $0.14 

per-kWh,184 utility regulators recently adopted “time-of-use” retail rates for net metered customers.185  

Under the new rates, net metered customers will receive different prices at different times of the day 

for the electricity they generate.  Utility customers, including net metered customers, will pay the time-

of-use rate when they purchase electricity from the grid.  This effort is intended to match real-time costs 

of generating and transmitting electricity to the credit net metered customers receives.  The new rates 

in California, which are part of a broad set of changes to residential rates, will be proposed by utilities 

though ultimately set by state regulators, and will take affect by July 1, 2017 for net metered 

customers.186    

                                                           
178 Dyson & Morris, supra note 177; see also Customer Grid Supply and Self Supply Programs, HAW. ELEC., 
http://www.hawaiianelectric.com/heco/Clean-Energy/Renewables-and-Customer-Generation/Customer-Grid-
Supply-and-Self-Supply-Programs (last visited Feb. 15, 2015).  
179 Dyson & Morris, supra note 177.  
180 The proposal would also charge customers an additional transmission fee for electricity they feed into the grid. 
H.B. 1004, 90th Gen. Assemb., Reg. Sess. (Ark. 2015), available at https://legiscan.com/AR/bill/HB1004/2015. 
181 Renew Wisconsin v. Pub. Serv. Comm'n, Case No. 2014-CV-0000169, Decision and Order (Dane Co. Cir. Ct. Feb. 
5, 2015). 
182 Julia Pyper, Nevada PUC to Reconsider Grandfathering Rooftop Solar Customers Into New Net-Metering Policy, 
GREENTECH MEDIA.COM (Jan. 26, 2016), https://www.greentechmedia.com/articles/read/nevada-puc-to-reconsider-
grandfathering-rooftop-solar-customers-into-new-ne.  
183 Id. 
184 Debra Kahn, ‘Net Metering 2.0’ Redraws Familiar Fault Lines, ENERGY WIRE, (Aug. 6, 2015), 
http://www.eenews.net/energywire/2015/08/06/stories/1060023091.  
185 Jeff St. John, California’s NEM 2.0 Decision Keeps Retail Rate for Rooftop Solar, Adds Time-of-Use, GREENTECH 
MEDIA.COM, (Jan. 28, 2016), http://www.greentechmedia.com/articles/read/Californias-Net-Metering-2.0-Decision-
Rooftop-Solar-to-Keep-Retail-Payme. 
186 Order Instituting Rulemaking to Develop a Successor to Existing Net Energy Metering Tariffs Pursuant to Public 
Utilities Code Section 2827.1, and to Address Other Issues Related to Net Energy Metering 20-21, No. 14-07-002, 
CAL. P.U.C. (July 10, 2014), available at 

https://www.greentechmedia.com/articles/read/nevada-puc-to-reconsider-grandfathering-rooftop-solar-customers-into-new-ne
https://www.greentechmedia.com/articles/read/nevada-puc-to-reconsider-grandfathering-rooftop-solar-customers-into-new-ne
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In addition, a number of states have considered or introduced comprehensive changes in how 

they credit distributed generation.  One alternative to net metering, known as a feed-in-tariff, is offered 

in twenty-one states,187 and is the most widely used policy for renewable energy outside of the United 

States.188 Currently, nearly all feed-in tariff programs in the United States are offered as an optional 

alternative to net metering, leaving individual utility customers the final choice whether to receive credit 

under net metering or a feed-in tariff.189    

Functionally, feed-in tariff programs bifurcate a utility customer’s on site production from their 

electricity usage, creating two parallel transactions that are measured by two separate meters.  Utility 

customers participating in feed-in tariff programs purchase all of their electricity from utilities at normal 

retail rates, and simultaneously sell (or “feed”) all of their output to utilities at the offered “feed-in 

tariff” rate.190  The rate, established by state regulators, is designed to cover costs of installing and 

maintaining an eligible generator plus ensure a modest profit on the generated output.191  Unlike net 

metering, feed-in-tariffs are structured as long-term contracts, lasting as long as 20 years with a fixed 

tariff rate, 192 offering an advantage of a guaranteed, long-term return on investment.193  However, rates 

offered under feed-in tariff programs may fall below the level required to encourage distributed 

generation development, as illustrated by the recent experience of Palo Alto’s feed-in tariff program 

that has failed to attract a single program participant since its adoption in 2012.194   Exceptionally high 

                                                                                                                                                                                           
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M158/K060/158060623.pdf. All residential customers, 
including non-net metered customers, will be subject to time-of-use rates beginning in 2019. Id. at 4.  
187 EIA, Feed-in Tariffs & Similar Programs, supra note 20. 
188 TOBY D. COUTURE, ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A2-44849, A POLICYMAKER’S GUIDE TO FEED-IN TARIFF 
POLICY DESIGN 1 (2010), available at http://www.nrel.gov/docs/fy10osti/44849.pdf. 
189 EIA, Feed-in Tariffs & Similar Programs, supra note 20. The only states that offer only a feed-in tariff, but not net 
metering, are Alabama, Mississippi, and Tennessee. Id. The feed-in tariff offered in these states is sponsored by the 
Tennessee Valley Authority utility rather than state legislative or policy action. Id. 
190 Id. at 6. 
191 Id; see also 18 C.F.R. § 292.303(a) (1985). 
192 See EIA, Feed-in Tariffs & Similar Programs, supra note 20. 
193 TOBY COUTURE & KARLYNN CORY, NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A2-45551, STATE CLEAN ENERGY POLICIES 
ANALYSIS (SCEPA) PROJECT: AN ANALYSIS OF RENEWABLE ENERGY FEED-IN TARIFFS IN THE UNITED STATES, available at 
http://www.nrel.gov/docs/fy09osti/45551.pdf.  
194 See Felix Mormann, Clean Energy Federalism, FLA. L. REV. 1621, 1644, 1661 (2015); Utilities CLEAN (FIT) Program, 
CITY OF PALO ALTO, http://www.cityofpaloalto.org/gov/depts/utl/business/sustainability/clean.asp (last visited Sept. 
22, 2015) (indicating “No applications in process” for tariff program). Internationally, feed-in tariff programs with 
higher rates have been more successful at incentivizing new distributed generation. See Felix Mormann, Enhancing 
the Investor Appeal of Renewable Energy, 42 ENVTL. L. 681, 703 (2012). 

http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M158/K060/158060623.pdf
http://www.nrel.gov/docs/fy09osti/45551.pdf
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rates may be equally harmful; encouraging over-development by promising windfall payments at the 

expense of taxpayers and other utility ratepayers.195 

While the great weight of proposed reforms are intended to limit the attractiveness of 

distributed generation, primarily by cutting compensation owners might receive, a few jurisdictions have 

attempted to reform net metering in order to encourage distributed generation development.  One such 

reform, known as a “value-of-solar” tariff, has been adopted in just two jurisdictions, but is currently 

pending in a third.  In 2014, Minnesota became the first state, and joined the city of Austin, Texas as the 

second jurisdiction, to offer such a scheme.196  Like feed-in tariff policies, value-of-solar programs 

require customers purchase all of their electricity from utilities and sell all of their output at a specified 

rate—the “value-of-solar” rate.197  However, in contrast to traditional feed-in tariffs programs, which 

attempt to estimate value of solar energy to customers by basing rates on the costs of generation plus a 

“reasonable” return,198 value-of-solar programs try to estimate the value of solar generation to the 

entire electrical system and the society by taking into account benefits from avoided fuel purchases, 

avoided generation costs, mitigated transmission and distribution costs, benefits to the grid, and some 

external benefits like avoided carbon emissions199   

Because environmental benefits and mitigated distribution costs—costs incurred because of 

‘leaky’ grid transmission lines— can be significant, value-of-solar tariffs promise distributed solar 

customers a greater return than net metering programs.200  For example, Minnesota’s preliminary value 

of solar rate is $0.135 per-kWh.201  In contrast, the rate for residential retail sales in Minnesota in 2014, 

the most recent year for which data is available, was $0.113 per-kWh.    At the moment, Minnesota’s 

                                                           
195 See sources cited, supra note 194. 
196 H.F. 729, 88th Leg., 4th Engrossment, (Minn. 2013); John Farrell, Could Minnesota’s “Value of Solar” Make 
Everyone a Winner?, INST. FOR LOC. SELF-RELIANCE (Mar. 13, 2014), https://ilsr.org/minnesotas-value-solar-winner/.  
197 MIKE TAYLOR, ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A20-6236, VALUE OF SOLAR: PROGRAM DESIGN AND 
IMPLEMENTATION CONSIDERATIONS at v (Mar. 2015) available at http://www.nrel.gov/docs/fy15osti/62361.pdf.  
198 Id. at 6. 
199 Id. at 1–3, 11; EIA, Feed-in Tariffs & Similar Programs, supra note 20.  
200 EIA, Feed-in Tariffs & Similar Programs, supra note 20. Specifically, environmental and distribution components 
can represent 31% of the higher value-of-solar rate; see also MINN. VOST, supra note 20 at 42 (indicating avoided 
transmission and transmission costs, and avoided environmental costs amount to $0.042, out of a total value of 
solar rate of $0.135); TAYLOR, ET AL., supra note 197, at 22 (indicating environmental, transmission and distribution 
deferral, and avoided transmission losses amount to $0.0251, out of a total value of solar rate of $0.11). 
201 See MINN. VOST, supra note 20, at 42.  

http://www.nrel.gov/docs/fy15osti/62361.pdf
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value-of-solar program is voluntary, meaning utilities may choose whether to credit customers at the 

value-of-solar rate or through traditional net metering.202  

On June 30, 2015, Maine lawmakers passed value-of-solar legislation over the Governor’s 

veto.203  Like Minnesota, the proposed value-of-solar rate in Maine incorporates a value for “avoided 

environmental costs;”204 defined as avoided carbon dioxide (CO2), sulfur dioxide (SO2), and nitrous 

oxides (NOx) emissions.205  Maine determined external benefits, were equal to $0.093 per-kWh in 2016 

compared to $0.092 per kWh of avoided energy supply, transmission and delivery costs.  Retail rates 

averaged just $0.133 for Maine’s largest two utilities in 2014, the most recent year for which data is 

available.206  Although the Maine Distributed Solar Valuation Study includes projections for rates in 

2016, there is currently no official start date on which the value-of-solar rate would take effect.  

The only other value-of-solar tariff program in the United States was adopted by Texas utility 

Austin Energy in 2012.207  Since its inception, the value-of-solar rate offered by Austin Energy has been 

readjusted downward twice, reflecting declining generation costs for natural gas power plants.  

Nevertheless, value of solar rates in 2015 still exceed retail rates by $0.036 per-kWh.208  Moreover, 

under the value-of-solar program, Austin has experienced remarkable growth among residential solar 

installations, jumping from approximately 6,000 kWh in annual generation from distributed generators 

in 2011 to over 20,000 kWh by year-end 2014.209   

                                                           
202 H.F. 729, Art. 9, subd. 10, 88th Leg., 4th Engrossment, (Minn. 2013); see also Dan Haugen, Minnesota Becomes 
First State to Set ‘Value of Solar’ Tariff, MIDWEST ENERGY NEWS (Mar. 12, 2014), 
http://midwestenergynews.com/2014/03/12/minnesota-becomes-first-state-to-set-value-of-solar-tariff/.  
203 H.P. 863, 127th Leg., 1st Reg. Sess. (Me.2015); Maine – LD 1263, AM. ENERGY LEG. TRACKER, 
http://www.aeltracker.org/bill-details/10169/maine-2015-ld-1263 (last accessed August 5, 2015). 
204 MAINE PUB. UTIL. COMM’N, MAINE DISTRIBUTED SOLAR VALUATION STUDY 34 (March 1, 2015), available at 
http://www.nrcm.org/wp-content/uploads/2015/03/MPUCValueofSolarReport.pdf. 
205 Id. at 34. 
206 2014 Utility Bundled Retail Sales- Residential, ENERGY INFO. ADMIN, U.S. DEP’T OF ENERGY (Jan. 13, 2016), 
http://www.eia.gov/electricity/sales_revenue_price/pdf/table6.pdf .  
207 See Residential Solar Energy Rate, AUSTIN ENERGY, http://austinenergy.com/wps/portal/ae/rates/residential-
rates/residential-solar-energy-rate/ (last visited Feb. 16, 2016).  
208 Compare Id. (select the link for “residential solar rate schedule” to see solar tariffs between $0.10 and $0.12 per 
KWh) with Residential Electric Rates & Line Items, AUSTIN ENERGY, 
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-electric-rates-and-line-items (last 
visited Feb.16, 2016) (showing residential energy rates ranging from $0.018/KWh to $0.11 /KWh). 
209 See JOHN FARRELL, INST. FOR LOC. SELF-RELIANCE, MINNESOTA’S VALUE OF SOLAR: CAN A NORTHERN STATE’S NEW SOLAR POLICY 
DEFUSE DISTRIBUTED GENERATION BATTLES? 11 (2014) available at http://ilsr.org/wp-content/uploads/2014/04/MN-
Value-of-Solar-from-ILSR.pdf. 

http://midwestenergynews.com/2014/03/12/minnesota-becomes-first-state-to-set-value-of-solar-tariff/
http://www.aeltracker.org/bill-details/10169/maine-2015-ld-1263
http://www.nrcm.org/wp-content/uploads/2015/03/MPUCValueofSolarReport.pdf
http://www.eia.gov/electricity/sales_revenue_price/pdf/table6.pdf
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-solar-energy-rate/
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-solar-energy-rate/
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-electric-rates-and-line-items
http://ilsr.org/wp-content/uploads/2014/04/MN-Value-of-Solar-from-ILSR.pdf
http://ilsr.org/wp-content/uploads/2014/04/MN-Value-of-Solar-from-ILSR.pdf
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 Individual and aggregate capacity limits have also been frequent targets for change.210  While no 

state had an aggregate net metering cap greater than 1% before 2005, the average cap as of 2015 is 

near 4%.211  Fourteen jurisdictions have raised aggregate caps at least once since 2004212 and, all but 

three states – Illinois, Maryland, and Georgia – are on track to reach current aggregate caps by 2018.213  

Since 2014 alone, at least four jurisdictions have adopted measures to increase aggregate caps; 

Rhode Island notably eliminated its aggregate cap altogether.214  Among the three additional states also 

implementing higher aggregate caps, Vermont’s 9% cap increase was the largest, while Massachusetts 

increased its cap the least, a 2% escalation.215  In addition, four jurisdictions have increased individual 

capacity limits,216 while only one state, Kansas, reduced its limit.217  Of the jurisdictions increasing 

individual capacity, the greatest growth came from Montana, which increased its limit from 50 kW to 1 

MW.218  

II. EVALUATING CURRENT PRICING APPROACHES 
 

Section I.C described how distributed generation compensation mechanisms significantly vary 

from one jurisdiction to another. Before outlining the socially optimal distributed generation policy, it is 

important to analyze the current pricing approaches.  In this Part, we review the characteristics of the 

most common pricing methods, and discuss the limitations of each approach. 

                                                           
210 Id. at 8.  
211 Id. at 10. 
212 Id. at 8. 
213 Id. at 25. Some states are already contending with caps that are too low. For example, New York’s Department 
of Public Service Commission suspended aggregate caps for all investor owned utilities in October 2015 until 
Reforming the Energy Vision proceedings are completed. Herman K. Trabish, NY regulators lift solar net metering 
caps until REV docket sets DER values, UTIL. DIVE, (Oct. 21, 2015), http://www.utilitydive.com/news/ny-regulators-
lift-solar-net-metering-caps-until-rev-docket-sets-der-values/407667/.  
214 National Grid, Rhode Island Tariff Advice Filing to Amend RIPUC No. 2099, Docket No. 4549, R.I. P.U.C. (Feb. 19, 
2015) (removed cap for all utilities except for Block Island Power Company and Pascoag Utility District). Other 
individual cap increases are: Order Raising Net Metering Minimum Caps, Requiring Tariff Revisions, Making Other 
Findings, And Establishing Further Procedures, Case Nos. 14-E-0422 & 14-E-0151, N.Y. PUB. SERV. COMM'N (Dec. 15, 
2014); H.B. 4385, 188th Leg., (Mass. 2014); H.B. 702, Gen. Assemb. (Vt. 2014). 
215 H.B. 4385, 188th Leg. (Mass. 2014); H.B. 702, Gen. Assemb. (Vt. 2014). 
216 H.B. 1004, 90th Gen. Assemb., Reg. Sess. (Ark. 2015); S.B. 182, 64th Leg., (Mont. 2015); Second Entry on 
Rehearing, Case No. 12-2050-EL-ORD, OHIO PUB. UTIL. COMM'N (May 28, 2014).  
217 H.B. 2101, 2014 Leg. (Kan. 2014) (reducing limit from 25kW to 15kW for systems built after July 1, 2014, 
retaining existing levels for current net metering customers). Arkansas bill H.B. 1004 imposed a “limit” on 
residential NEM customers of 100% of the highest monthly usage in the previous 12 months. H.B. 1004, 90th Gen. 
Assemb., Reg. Sess. (Ark. 2015). 
218 S.B. 182, 64th Leg. (Mont. 2015). 
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A. Net Metering 

At its core, the argument that a kWh of electricity produced and sent to the grid by a distributed 

generator should be compensated at the retail rate is grounded in the basic principles of perfectly 

competitive markets. In a perfectly competitive with no externalities, buyers and sellers, none of whom 

have any market power, buy or sell the product at the same market clearing price.  So, if a new entrant 

wants to sell a unit of the product in this market, the price that it would get would be that prevailing 

market clearing price. In such a market, the clearing price also equals the marginal cost, the production 

cost of the last unit sold in the market.  Essentially, the prevailing retail price is also the “avoided cost.” 

In other words, if the electricity market was a competitive market with no externalities, net metering – 

the practice of reimbursing a producer at the prevailing retail price – would be the right policy.  

However, while the market determined retail rate in perfectly competitive markets is actually 

the marginal cost of production, the same is not true for the retail electricity rates. Many retail 

electricity tariffs use inefficiently designed flat volumetric per kWh rates as determined by state public 

utility commissions. These rates are intended to cover not only the variable costs of the generation of 

electricity itself, but also other fixed costs including transmission, and distribution expenses as well as 

including a reasonable rate of return for the utilities.219 

1. Shortcomings of a Bundled Flat Volumetric Rate  

 A typical tariff for residential customers has two parts, a fixed monthly service charge and a flat 

volumetric energy consumption charge.  Even though transmission, distribution, ancillary services and 

capacity based non-energy fixed costs amount to about 55% of an average electricity bill, fixed charges 

customers pay represents about only 7% of the average electric bill.220  The rest of the fixed non-energy 

costs are recovered through a bundled flat volumetric rate. Consequently, utilities’ ability to recover 

their costs depends on the volume of electricity sold.  

The retail electricity price is essentially the bundled cost providing retail electricity to a 

customer. The final electricity consumed by the end user requires other services in addition to the 

generation of electricity, such as transmission, balancing and local distribution. Hence the electricity 
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220 LISA WOOD & ROBERT BORLICK, EDISON ELEC. INST., VALUE OF THE GRID TO DG CUSTOMERS 3 tbl.1 (2013) available at 
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sent to the grid by a distributed generator, which lacks those additional services, is not a perfect 

substitute for the final good –the retail electricity – consumed by the end user. As the services provided 

by distributed generation are different from retail electricity, compensating it using retail electricity 

rates would lead to economic inefficiency.   

If there were separate competitive retail markets for generation, distribution, transmission and 

other necessary services in which end-users could shop individually for each component of electricity 

delivery, the resulting retail prices could be used to reimburse distributed generation separately for the 

benefits it provides or the costs it avoids in each market, if any. In such a setting, net metering could be 

used, and would be socially optimal. Unfortunately, due to the complex nature of electricity provision, 

and the associated high fixed costs of its components, pricing of this sort is not possible. 

In the absence of such an unbundled pricing, when net metered customers are compensated 

using retail rates, they do not pay for the costs incurred for their reliance on grid-delivered electricity 

and for the demands they place on the grid and grid-related services.221 

2. Temporal Variations, and Production and Transmission Constraints  

Another source of inefficiency in electricity pricing stems from the way in which energy charges 

are calculated for retail customers.  Almost all retail customers are charged on the basis of the average 

cost of electricity generation during a set billing period.222 Thus, the energy price that these consumers 

face is a flat rate regardless of when or where they consume their electricity. However, the cost of 

generating energy varies significantly by time and location.223 As the demand for electricity is higher at 

certain “peak” demand times during the day, utilities have to turn on more expensive generators during 

these periods to be able to meet the demand. Similarly, when the transmission lines serving a particular 

location are congested due to high demand, the lowest priced energy might not be able to flow freely 

and hence the demand at that location would need to be met by more expensive electricity.224 Even 

though electricity generated during peak periods, or electricity transmitted to congested areas, is 

costlier, it is still sold to every end user at the same lower average rate. 
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As a result of flat volumetric rates, consumers do not receive the correct price signals about the 

true cost of generating energy and therefore do not adjust their usage patterns accordingly.   Electricity 

is then over-consumed during the more costly peak periods and under-consumed during the “off-peak” 

periods. The cost of peak energy generation is averaged into the retail rate that is paid by all the 

customers, creating a cross-subsidy between off-peak users and peak users.  

When this variation in costs is not reflected in the retail rates, net metering compensates 

distributed generation using the same flat volumetric rate at all times and locations.  As a consequence, 

net metering policies lead to overcompensating distributed generation during off-peak times and 

undercompensating it during peak times.  Net metered customers who export energy during the peak 

times and draw on grid power in the evening when utility costs of production are lower effectively 

exchange a high-value product for a low-value one.225  Thus, by passing electricity into the utility grid for 

a lower price than utilities would otherwise pay, distributed generators are being undercompensated for 

their contribution of electricity and subsidizing non-net metered customers.226  

3. Demand Variations and Distribution Constraints 

A consumer’s contribution to the fixed costs of local distribution networks is also dependent on 

the time and location of the consumption. The maximum demand during peak periods is the main driver 

of any new distribution system capacity investment.227 A customer’s maximum demand at the moment 

of highest usage among all customers in a particular location – “coincident peak demand” – is more 

important as a driver of infrastructure investments than the customer’s individual peak demand – “non-

coincident peak demand.”  For example, a customer may be using the most electricity early in the 

morning, but if the circuits at that location are not already loaded at that time her consumption would 

not prompt new investment.  However, if the peak demand on the circuit at that location occurs in the 

early afternoon, her early afternoon demand might prompt new investment even if it is actually less 

                                                           
225 Anderson Hoke & Paul Komor, Maximizing the Benefits of Distributed Photovoltaics, 35 Elec. J. 55, 58 (2012). 
226 TOM STANTON, NAT. REG. RES. INST., DISTRIBUTED ENERGY RESOURCES: STATUS REPORT ON EVALUATING PROPOSALS AND 
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than her morning demand. If however, the same customer moves to a different area with a higher 

network capacity, even her coincident peak demand may not require new capacity investment.  

If distributed generation lowers a customer’s coincident peak demand at a particular location at 

which the demand is close to the network’s peak capacity, it lowers the need for future distributed 

capacity investment. This value varies significantly with location. For example, while the capacity 

deferral value of distributed solar panels is $6/kW-yr when averaged over Pacific Gas & Electric’s service 

territory, the capacity value can be as much as $60/kW-yr when analyzed at a more granular feeder 

level.228 As this variation is not reflected in the current retail rates, common net metering policies 

cannot sufficiently capture the full value of distributed generation. 

4. Equity Considerations 

Cost recovery using flat volumetric rates with low fixed charges creates a mismatch between the 

way in which costs are incurred and how they are recovered. This mismatch gives rise to the possibility 

of cost shifting among different customer groups when one group lowers their consumption for any 

reason, whether it is a result of distributed generation, energy efficiency, or personal preference. If a 

group of customers decide to conserve energy by running their air conditioners less often, for example, 

they reduce their volumetric consumption.  The revenue generated by volumetric charges is no longer 

high enough to recover the utility’s costs. If the fixed costs can no longer be recovered from this group 

of consumers, the utility ends up having to raise the volumetric rate for all the customers to make up for 

the difference during the next rate case. Thus, with net metering, while customers who own solar panels 

essentially get credited for the output they produce at the retail rate by being billed for a lower “net” 

volume of electricity, customers without distributed generation systems end up having to make up the 

difference with higher rates. 229   

Presently, distributed wind and solar penetration across much of the United States is sufficiently 

limited that any cost shifts are relatively small.  However, in states where distributed generation is 

already substantial, these transfers may be significant. One Arizona utility alleged cost shifts among 

residential ratepayers in Arizona between $800 and $1,000 a year for every net metering customer,230 
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and California’s net metering policy could shift as much as $359 million in fixed service costs to non-net 

metered consumers by 2020.231  Although Arizona and California may encounter a greater degree of 

cost shifting than other states due to higher solar penetrations, a 2014 white paper published by the 

American Public Power Association predicted that if net metering accounted for 5% of total electricity 

load, it would lead to a 2% rise in the average utility rates for non-net metering customers.232   

Net metering supporters have been quick to respond that some amount of cross-subsidization is 

inevitable – consumers who conserve power and minimize utility overhead effectively offset, and 

therefore subsidize, customers who waste electricity during periods of peak demand.233  However, 

because of the expenses associated owning or leasing solar panels and a greater incentive among high-

consumption households to pursue distributed generation as a means of lowering utility bills, net 

metering is often disproportionately concentrated among wealthier customers.  In 2013, 78% of net 

California metering households had annual incomes that were higher than the state-wide median.234  

Thus, many fear that net metering acts as a socially regressive subsidy for utility customers with 

distributed generation, who are traditionally more affluent, by placing additional costs on moderate- 

and low-income utility customers without the resources to afford distributed generators themselves.235   

The cost shifting impacts of net metering also vary with the underlying rate design in a particular 

jurisdiction.   For example, in California where the retail electricity rates use an increasing block pricing 

design, utility interests claim that the consequences of cost shifting are exacerbated by the fact that 

many net metered customers are also high-usage consumers subject to higher utility rates and, prior to 

installing on-site generation, accounted for a sizeable portion of utility revenue.236  In 2013, the top one-

quarter of households by energy consumption accounted for one-half of utility billings.237 The vacuum 

created by the reduction in the grid-supplied electricity consumption of these customers as a result of 

net metering was substantial.   In California, prior to installing solar or wind units, metered customers 
                                                           
231 ENERGY DIV., CAL. PUB. UTIL. COMM’N, CALIFORNIA NET ENERGY METERING RATEPAYER IMPACTS EVALUATION 6 (2013), 
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were charged rates equivalent to 154% of the basic cost-of-service, but paid rates equivalent to 88% of 

this cost afterward.238    

B. Fixed Charges 

To allay cost recovery issues associated with net metering,239 utilities across 13 states proposed 

or adopted over 20 types of measures.  Nearly all of these states considered establishing or increasing 

fixed service, demand, or capacity charges; though only half considered raising rates specifically for net 

metered customers.240  On average, proposed measures would increase monthly rates for net metered 

customers approximately $12. Idaho and Hawaii were most aggressive states, each proposing price hikes 

equivalent to $16 per month.241  Ultimately, neither Idaho’s nor Hawaii’s proposed hikes were 

approved: Idaho’s was denied by the state commission outright242 and Hawaii’s was superseded by the 

new “grid-supply” and “self-supply” options that replaced net metering in the state in late 2015.243 In 

Arizona , the state’s largest electric utility requested approval to raise its rates to include a $40-50 
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monthly charge for net metered customers,244 but received approval only for a monthly charge of 

approximately $5 for an average household system.245  

It is important to distinguish an arbitrary increase in fixed charges from possible bill increases 

that would occur as a result of a properly designed tariff.  An increase in fixed charges to distributed 

generators would hurt efficiency if it does not reflect the costs that they actually impose on the grid.246  

Converting distribution expenses into flat service fees also ignores actual variation in delivery costs, 

which decline when customers are located near generators or are geographically concentrated,247 and 

undervalues the savings that can be achieved by the distributed nature of distributed generation.  

Simply increasing fixed service charges can therefore transfer cost burdens from rural, higher-use 

ratepayers, who require greater delivery costs, to urban and low-use ratepayers, for whom these costs 

are lower.248   

C. Caps of Various Kinds: Not Carrying Forward Credits, Percentage Constraints 

As discussed earlier, state policies on net metering caps as well as on how credits are carried 

forward vary significantly.249  Utilities in four states have already reached their cap, while utilities four 

additional states are projected to reach their caps by 2018.250  

An arbitrary cap, however, tries to fix the inefficiencies caused by net metering by enacting 

another inefficient policy.  While it is true that net metering policies increase a utility’s risk concerning 

the recovery of its costs, the proper way to solve that problem is address the underlying reasons for this 

increased risk rather than to suppress the symptom itself. To the extent that a utility cannot recover its 

costs with the prevailing retail rates, a cap could be necessary to ensure that the grid can be maintained. 
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However, given that a proper tariff design would alleviate any cost recovery concerns, an arbitrary net 

metering cap would only lead to further inefficiency and under-deployment of distributed generation.   

III. EVALUATING THE CONTRIBUTIONS OF DISTRIBUTED GENERATION TO THE ELECTRIC GRID 

 Economic efficiency defines the socially optimal outcome of a policy as the point at which its 

marginal social benefits – which includes both private and external benefits – of a good equals it 

marginal social cost – which, similarly, includes both private and external costs.  Therefore, it is 

important to first understand how interconnection of distributed generation systems affects the overall 

electric grid as well as society as a whole before discussing what a socially optimal pricing policy might 

look like. In this Part, we review the private marginal benefits and private marginal costs of distributed 

generation – benefits and costs that accrue to the parties involved in the transactions that take place in 

the electricity market.  Then, in Part IV, we discuss the external benefits and external costs – those that 

accrue to the thirds parties.    

A. Benefits of Distributed Generation to the Electric Grid 

The clearest benefit of distributed generation to the overall electrical system is that it “avoids” 

the cost of the energy that would have had to be generated by a bulk system generator to meet 

customer demand. Installing a distributed generation system reduces the amount of energy that a 

customer needs from the grid, and this reduced demand leads to savings in the amount of what it would 

have cost the bulk system to produce this energy.  These avoided costs are driven by the variable costs 

of the marginal resource that is being displaced, which depend on that resource’s fuel prices, variable 

operation and maintenance costs, and efficiency.251 Although some utilities question the ability of 

intermittent distributed generators to cover customer demand reliably enough to produce meaningful 

reductions in fuel costs,252 a study by Arizona Public Service estimated the utility’s savings from avoided 

fuel purchases due to distributed generation were equivalent to $0.08 per kWh.253 As the national 
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average residential retail rate is $0.125 per-kWh, the reduced fuel expenses resulting from distributed 

generation are extremely significant.254 

Distributed generation also provides certain benefits due to its “distributed” nature, such as 

lower line losses, because electricity travels shorter distances between the generator and the end user. 

Up to 8% of a utility’s total generated output may be lost in-transit because of inefficient power lines.255  

Distributed generators stationed physically closer to end users—at precisely the location of end users 

for residential solar generators—directly curtail these energy losses.256  To the extent that locally placed 

distributed generators can satisfy nearby demand, the expenditures of utilities transmitting 

electricity,257 and maintaining grid capacity and reliability can be avoided.258 As a result, they may save 

utilities from yearly spending on distribution system improvements that can run as high as $96.00 for 

every kW of line capacity added.259  

In addition to these immediate benefits, distributed renewables offer long-term cost savings by 

enabling utility and state entities to defer, or altogether avoid, large capital investments in new fossil-

fuel generators and transmission infrastructure.260 By decreasing the demand for power generation 

from traditional plants, distributed generation reduces the need for investments to provide additional 

generating capacity. Further, it reduces the strain on the current capacity when solar generation occurs 

in times of high demand. While estimates of long-term cost savings place the value of this benefit as 

high as $0.020 per-kWh,261 distributed generation systems must be integrated into the grid planning 

process before these benefits can be realized.262 

Finally, distributed generation also has resiliency benefits. Resiliency is defined as the 

characteristics of utility infrastructure that “avoid or minimize interruption of service during an 
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extraordinary and hazardous event.”263 As major weather related power outages have increased 

dramatically in the last decades,264 and the cost estimates of power outages range from $18 billion to 

$70 billion per year,265 there is an increasing need and interest in building systems that are resilient. 

Distributed generation can indeed be invaluable to provide power supply during extreme weather 

events such as storms or other emergency situations in combination with smart inverters, microgrids 

and energy storage units. Further, as distributed generation units are located closer to consumers, they 

also reduce the risk of outages due to failures in transmission and distribution systems.266 While there is 

no single widely accepted metric or methodology to measure resiliency benefits of distributed 

generation, the existing monetary estimates range from $0.010 per kWh to $0.025 per kWh.267 

B. Costs of Distributed Generation to the Grid 

The costs of distributed generation go beyond the costs of installing new meters that can 

measure the flow of electricity in both directions and ensuring safe grid interconnection standards. 

While most distributed generators are connected to the grid, and therefore are free to draw electricity 

or feed in excess generation, they are not integrated into the operation or long-term planning of the 

grid’s infrastructure.268 As electricity cannot be stored on a large scale, customer usage must be met in 

real time by utility generation.269 This dynamic requirement places significant responsibility on utilities 

and grid operators to ensure supply and demand are instantaneously balanced throughout the day as 

the distributed generation output changes.270 Significant mismatches between consumer demand and 

available power supply can cause grid frequency levels to drop,271 damage generator turbines, or, if left 
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unchecked, can even lead to blackouts.272 Accommodating non-synchronous generation and the variable 

and intermittent nature of distributed solar generation output presents challenges and expenses.  

The dependence of distributed generation on sunshine inescapably means that its output is 

variable and patterned – greater production occurring seasonally in summer months and diurnally in the 

early afternoon – but dipping in winter and the evening.273 The intrinsically variable output of 

distributed wind or solar generators can hamper the grid’s reliability and interfere with its efficient 

operation.274 Even if the total electricity production by a distributed generator in a month is comparable 

to the monthly usage of the owner, the actual need at a particular time may not correspond with the 

level of electricity production at that time.275 Because storage options for electricity are not adequate, 

this mismatch leads to bi-directional energy flows as customers draw energy from the grid at certain 

times and export energy to the grid at other times.276  

 As the electricity supply and demand must be balanced in real time, electricity suppliers need to 

react quickly to changes in the net electricity load they need to serve, and hence they require resources 

with ramping277 flexibility and the ability to start and stop multiple times per day.278 Not having flexible 

resources that can ramp generation up or down quickly can pose significant challenges to the utilities 

especially in states have higher renewable integration such as California.279Although some utility-scale 

solar power plants have installed frequency control mechanisms, known as smart inverters,280 that can 

mimic the response of a traditional generator by curtailing or increasing (if possible) photovoltaic 

output, most residential distributed solar units lack this feature.281 In the absence of such a 

technological modification, grid managers must ensure that traditional bulk generators remain capable 
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of providing the response necessary to prevent negative consequences.282 Increases in the average 

operating costs of conventional plants resulting from frequent cycling is expected to be higher as the 

degree of distributed solar generation penetration increases.283  

Bi-directional energy flow introduced by net metered customers also imposes additional strains 

on the physical electric grid,284 leading to increased flow management and voltage regulation costs.285 

The electric grid was originally intended to accommodate one-way delivery of electricity from large-

scale power plants to end-use consumers. When unregulated, bi-directional flows may overload the 

circuits close to the distributed generator, which might not be able to handle the temporary high flow 

volume.286  Furthermore, an unexpected reverse energy flow may jeopardize the safety of the utility 

workers.287 

Another related challenge is that distributed solar units, in contrast to centralized fossil fuel 

power plants, are almost completely weather-dependent, and cannot be intentionally fueled or can be 

dispatched with certainty to meet consumer demand at a particular time.288 As a result, utilities must 

provide adequate back-up power. In fact, distributed solar customers may depend on utility-supplied 

power to supplement or meet their usage sixteen hours a day, including evening hours when 

consumption is low.289 Output from distributed solar units can fluctuate as much as 50% within 90 

seconds and 70% within just 5 minutes.290 Erratic changes in output makes matching electric generation 

and customer usage difficult;291 and can require other power plants to remain online simply to ensure 

adequate power is available to meet demand.292 Placing primary or back-up responsibility for energy 

coverage on fossil-fuel power plants can prompt their sustained use even with environmentally 
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preferable sources available, thereby forgoing the environmental benefits of distributed generation and 

doing little to reduce the operational costs of utilities.293  

However, it should also be noted that the costs associated with bi-directional energy flows, as 

well as with the intermittency and variability of solar power can be significantly lowered or even 

eliminated as technology and forecasting methods become more advanced. Because factors relevant to 

solar-generation like sunrise, sunset, and solar noon times can be identified with certainty and 

theoretical production levels can already be reasonably predicted.294 Further, improving energy storage, 

increasing transmission line capacity, coordinating energy distribution across jurisdictions, incorporating 

advanced forecasting techniques into grid management, installing smart inverters on distributed solar 

units, and improving ramping capability of conventional generators are all likely to mitigate certain 

negative consequences of distributed generation systems.295  

IV. CONSIDERING THE SOCIAL BENEFITS OF DISTRIBUTED GENERATION 

 An externality is the uncompensated benefit or cost imposed on third parties by an activity.  As 

its effect is not borne by the parties carrying out the transaction, their existence leads to market 

failure.296  Economic efficiency when externalities are present can be achieved only when the 

externalities are fully “internalized” – when parties to the market transaction can bear its external costs 

and benefits.  Therefore, an economically sound distributed generation price policy should ensure that 

social benefits of cleaner energy provided by distributed generation are reflected in the price it is paid.   

The primary external benefit of distributed generation is arguably the reduced CO2 emissions 

from fossil fuel sources that are displaced by distributed generators. However, distributed solar 

generation offers many other benefits conferred on the general public.297 Public health and welfare 

improvements, water conservation efforts, and land preservation all benefit from declining greenhouse 
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gas emissions and reductions in physical infrastructure necessary to support fossil-fuel electricity 

generation.298   

As these external benefits are not reflected in current retail tariffs, the existing net metering 

policies are not sufficient to capture the true value of distributed generation, and will thus lead to less 

distributed generation than is socially optimal.   

A. Incorporating Climate Change Benefits 

As carbon pollution is a classic example of negative externality, which the market would 

overproduce if left to its own, the simplest policy solution would be to tax all polluters by the exact 

amount of the marginal external damage caused by one more unit of emissions.  However, this 

approach would require a comprehensive overhaul of federal and state energy policies, and is not 

feasible in the current hostile political climate in the U.S. Congress. 

 If power plants do not fully internalize the external costs of carbon emissions, then these costs 

are not reflected in the cost of generating electricity, and therefore are not reflected in retail electricity 

rates. As a result, standard net metering policies underpay distributed generation for the environmental 

benefits it provides. Thus, net metering falls short of producing the socially optimal level of distributed 

generation. To transmit the right incentives, the remuneration for distributed generation should reflect 

the benefits associated with the net avoided emissions it provides. Calculating these benefits requires 

three distinct steps: quantifying the amount of net avoided emissions, monetizing those emissions using 

the monetary value of the marginal external damage, and ensuring that this approach does not under- 

or over-value distributed generation as a result of other regulatory policies.  

1. Quantifying Net Avoided Emissions 

The first step in valuing the climate change benefits of distributed generation is to calculate the 

amount of net avoided emissions – the amount that a generator displaced by distributed generation 

would have emitted in the absence of the distributed generator. In this calculation, it is crucial to note 

that avoided emissions from distributed generation depend on the type of generator that the 

distributed generation is displacing – the marginal generator – and thus heavily depend on the time and 
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location of the energy generated.299 If solar generation is displacing a generator with low carbon 

emissions, such as a nuclear plant, the displaced carbon emissions would be low.  If solar generation is 

displacing a coal-fired plant, the displaced carbon emissions would be high. Similarly, the external health 

benefits of distributed generation that results from lowering emissions also vary with location of the 

generator being displaced.300  

Consequently, the quantity of avoided greenhouse gases that is avoided by distributed 

generation should be calculated by looking at the quantity of carbon dioxide emissions that the marginal 

generator at that location would have emitted at the time of distributed generation production. This 

feature is a missing quality in current net metering or value of solar policies. Unless the pricing is 

granular enough, emission benefits of distributed generation systems cannot be valued accurately.   

Accurately valuing emission benefits is vital to ensure the efficient allocation of resources 

among different investment alternatives, whether it is for distributed solar generation, other distributed 

energy resources, energy efficiency, or utility scale investments. For example, an energy efficiency 

program is likely to reduce the bulk demand on average, though this is not always the case.301 Thus, 

calculating the quantity of avoided emissions using an average value would likely to lead to accurate 

estimates when calculating the environmental benefits of energy efficiency programs.  However, the 

same is not true when distributed generation is considered. If the distributed solar generation is 

replacing dirtier-than-average production, for example a peaker plant, the avoided emissions at that 

particular time will be higher than average. If the temporal dimensions are not taken into account in 

pricing, and all distributed energy resources are rewarded based on the same average quantity of 

avoided emissions, then the market incentives will lead to more investment in whichever resource is the 

cheapest to build and operate, regardless of whether they are the most beneficial for the society when 
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externalities are taken into account.  This pathology, in turn would lead to under-deployment of 

distributed generation. 

Further, it is important to note that not all distributed generation is clean. While the focus of 

this Article is on distributed solar generation, which is emissions-free, the proposed approach here can 

also be applied to other distributed generation resources with a small modification.  If the distributed 

generation resource produces emissions, the quantity of “net” avoided emissions should be calculated 

by looking at the difference in emissions of the displaced generator and the distributed generator.  

2. Valuing Avoided Carbon Dioxide Emissions 

The second step in valuing climate change benefits is to monetize the quantity of avoided 

emissions based on the estimates of the monetary value of the external damage cost they impose on 

the society.  Currently, the best estimate of the marginal damage caused by carbon emissions is the 

Social Cost of Carbon (SCC), which was developed by a high-level federal Interagency Working Group 

(IWG).  The SCC  is “the monetized damages associated with an incremental increase in carbon 

emissions in a given year,” 302 and should be used to monetize the climate change benefits of distributed 

generation. 

The IWG’s members included economic and scientific experts from the White House and 

multiple federal agencies, who met regularly to review the technical literature, consider public 

comments, and discuss relevant inputs and assumptions.303 The SCC values were calculated using three 

widely cited climate economic impact models, known as integrated assessment models. These models 

were each developed by outside experts, and published and extensively discussed in peer-reviewed 

literature.304 The IWG’s Technical Support Document discussed the models, their inputs, and the 

assumptions, including discount rates, used in generating the SCC estimates.305 The SCC was first 

released in 2010 and it was revised in 2013.  
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Both the 2010 and 2013 Technical Support Documents are comprehensive and rigorous in 

explaining the IWG’s sources of data, assumptions, and analytic methods. The Government 

Accountability Office recently examined the IWG’s process, and found that it was consensus-based, 

relied on academic literature and modeling, disclosed relevant limitations, and incorporated new 

information through public comments and updated research.306 While additional research has found 

that the SCC is likely too low because it currently omits a number of types of damages from the analysis, 

it is still the best estimate of climate effects that is currently available.307 As the SCC will continue to be 

regularly updated over time to account for changing information and evolving climate effects, using the 

SCC to monetize the climate change benefits of distributed generation is currently the most desirable 

approach for this endeavor.308 

Further, the SCC is a standardized number used across multiple regulatory agencies in the 

federal government, ensuring that all agencies account for climate benefits in a rational and consistent 

manner.309 Leading states and municipalities, including Minnesota310 and Maine,311 have also begun 

using the SCC in their energy-related benefit-cost analysis, recognizing that the SCC is the best available 

estimate of the marginal economic impact of carbon emission reductions.  Using the SCC, Minnesota, 

Maine, and the city of Austin calculated the avoided emissions benefits of distributed solar generation 

as $0.030,312 $0.083313, and $0.020314 per-kWh respectively. 

3. Interaction with other Regulatory Approaches 

The variation in state policies regarding distributed generation is not limited to the specifics of 

net metering policies. As previously mentioned in this Article, there are variations across states in the 

incentives provided for renewable energy resources and specifically for solar panels. North Carolina, for 
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example, gives a 35 percent tax credit for installation of solar panels in addition to the federal tax credit 

of 30 percent, while Louisiana gives a 50 percent tax credit.315 California, on the other hand, gives direct 

cash rebates to customers who install solar panels based on the generating capacity of these panels.316  

These disparities further highlight the need for analyzing all other incentive programs for 

distributed generation, including net metering, simultaneously to ensure that the combination of policy 

programs are providing the right incentives for distributed generation without either over- or under- 

compensating it. 

a. Valuing Emissions in the Presence of Other Policies 

It is crucial to understand that the existence of other policies aimed at reducing emissions does 

not change the marginal external cost of carbon emissions. This value is simply the monetary value of all 

the damages caused by one additional unit of emission. Thus, the marginal external damage associated 

with each additional unit of emissions is exogenously determined, and is independent of any other 

environmental policies that are in effect.  And, economic efficiency requires that this full value of the 

marginal damage be internalized at the socially optimal outcome, not more and not less.  

If, however, there are other policies in effect that cause fossil-fuel generators internalize some 

of this external damage they are causing, then the environmental benefit adjustment in remuneration of 

distributed generation should only include the “uninternalized” damages. For example, a socially 

optimal distributed generation policy in a state that is a part of the Regional Greenhouse Gas Imitative 

(“RGGI”), which is a regional cap-and-trade program,317 should start with subtracting the per-ton 

allowance price from the SCC to derive the value of external damage of one ton of additional carbon 

emission that has not yet been internalized.318 But, to be accurate, this calculation would need to reflect 

all existing policies affecting the market. In addition to policies like a cap-and-trade program and the 
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Clean Power Plan, which might reduce the magnitude of the optimal environmental adder needed in 

distributed generation pricing policy, the analysis would also need to include policies that might increase 

the magnitude of the optimal adder, such as federal subsidies for fossil fuels.319   

b. Quantifying Net Avoided Emissions in the Presence of Other Policies 

The existence of a cap-and-trade program also complicates the calculation of the quantity of net 

avoided emissions. A cap-and-trade program sets a cap for emission allowances for a given year and 

allocates allowances to meet that cap.  These allowances can be either used for meeting the compliance 

obligations of emitting entities or can be traded in a secondary market.   

If the program’s cap is not binding, as was the case for RGGI until 2014,320 any carbon-free 

distributed generation would displace bulk electricity and lead to a reduction in the number of traded 

allowances and to a consequent reduction in carbon dioxide emissions.  However, complications arise 

when the supply of allowances is binding, that is, when the demand for allowances is higher than the 

allowance cap. In theory, if this cap is binding, a distributed generator that displaces a fossil-fuel 

generator cannot immediately reduce overall emissions. Any emissions allowance that would have been 

used to meet the obligations resulting from the displaced energy generation of the fossil-fuel source 

would be immediately sold to be used by the next source that was not able to initially buy allowances. 

So, this might change the composition of the fuel mix but might not immediately lower emissions. 

To be able to quantify avoided emissions that result from distributed generation given a cap-

and-trade program with a binding cap, it is necessary to analyze the individual dynamics of these 

programs. If a distributed generator is reducing the amount of electricity the bulk system needs to 

generate, then it is stopping a dirtier generator from emitting more carbon dioxide at that instant, and 

hence, creating an “unused” allowance at that moment, regardless of whether the cap is binding. Thus, 

the relevant questions for the purposes of calculating the socially optimal distributed generation 
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compensation are what happens to the allowances that are unused as a result of more distributed 

generation and how these unused allowances affect the long-term level of the cap.321  

Two short-term scenarios are possible.  Under one, the unused allowance is purchased by an 

entity that intends to use it right away.  In that case, the carbon dioxide emissions displaced by the 

distributed generation are replaced by other carbon dioxide emissions and the distributed generation 

does not lead to an immediate reduction in such emissions.  The price of the allowances, however, will 

have fallen as a result of the distributed generation.  Because more clean electricity will now be 

produced, the demand for such allowances will be lower.  

In the second scenario, the allowances are not used in the short term.  They could be banked for 

future use by the existing holders of these permits, or they could be purchased by other actors seeking 

to bank them.  In this scenario, the distributed generation will reduce the current carbon dioxide 

emissions, and this reduction will remain in effect until the banked allowances begin to be used.  Here, 

too, the distributed generation will have depressed the demand for future allowances and lowered the 

price at which they trade.  

Over the longer run, the greater use of banked allowances and the lower price at which they are 

traded might lead a regulator to reduce the cap, as was the case in RGGI,322 thereby permitting a lower 

level of emissions. A high amount of banked permits not only caused RGGI states to adjust the actual 

cap downward, but it also caused them to further decrease the number of available allowances by the 

exact number of allowances that were banked to date to eliminate the surplus.323 As a result, distributed 

generation can have beneficial climate change properties by leading to the long-term reductions in the 

caps of cap-and-trade schemes. 

Consequently, even under a cap-and-trade program, there are benefits from the avoided 

emissions resulting from distributed generation.  A precise calculation of the quantity of net avoided 

emissions in the presence of a cap-and-trade program requires an in-depth study of how distributed 

generation affect the number of unused allowances and how fast those unused allowances in turn affect 
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the long-term level of the cap. An alternative approach would be to use the quantity of emissions 

displaced by the distributed generator as an approximation.   

The main difference between the two approaches to estimating the quantity of avoided 

emissions—studying the effect of unused allowances on the cap in detail versus using the quantity of 

avoided emissions from the displaced marginal generator as a proxy—would stem from the time delay 

between the “creation” of the unused allowance and the eventual reduction of the cap by policy.  

Attributing to distributed generation the emissions avoided as a result of a possible future 

reduction in the cap would undervalue the benefits of distributed generation, as the avoided emissions 

technically occur at the moment when a distributed generator displaces a fossil-fuel source. Using, 

instead, the reduction in emissions resulting from the displaced generators as a metric, may potentially 

overestimate the quantity of avoided emissions if the cap is binding and the unused allowances are 

traded and used by another source right away.  The latter approach, of course, is much simpler.  In any 

event, once the quantity of avoided emissions is calculated, it can be then multiplied by the SCC to 

monetize the environmental benefits of distributed generation. 

B.  Other Social Benefits 

In addition to environmental benefits, reduced carbon emissions and reduced local pollutants 

such as SO2, NOx, and fine particulate matter provide external health benefits such as improved 

morbidity and reduced risk of premature mortality.324 Public health benefits associated with reduced 

operating time of fossil-fuel generators can exceed one-third of a million dollars for each reduced ton of 

fine particulate emissions.325 The National Research Council estimates the cost of adverse health effects 

attributed specifically to coal-fired power plant emissions average $0.030 for every kWh of electricity 

generated.326 Other studies calculate total health or environmental expenses that stem from coal 
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extraction and subsequent electricity generation average as much as $0.270 per-kWh, and ultimately 

cost as much as one-third to one-half trillion dollars annually.327 

Just as for carbon emissions, a socially optimal approach to compensating distributed 

generation should include the value of these health benefits. The net avoided emissions should be 

calculated by looking at the displaced generator, and then monetized using the estimates of the 

marginal damages of these pollutants. EPA has regional values of the damage marginal damage 

estimates for SO2 and NOx.328 Unlike the marginal damage estimate of CO2, the marginal damage 

estimates of these pollutants depend on the region where they are emitted. This variation is a result of 

the variation in health impacts of these pollutants due to changes in demographic and geographic 

characteristics of a particular area, as well as of the density of the area.329  Thus, if there is a strong 

reason to believe that the state-specific values for these pollutants are significantly different than the 

EPA regional values, each state should conduct its own study to calculate these values, and use those 

values to compensate distributed generation 

Distributed solar generation can also be an important tool to improve water quality and land 

degradation issues exacerbated by fossil fueled power plants.330 Water is integral in hydroelectric 

generation, cooling systems for thermoelectric plants, and scrubbing pollutants from flue gases.331 

Therefore, reducing the need for steam electric or coal-fired power plants can have significant 

consequences on water conservation.332 This benefit is estimated to be $0.0007 per kWh.333 Siting 

conventional generators and transmission and distribution lines necessary to deliver electricity can 

involve significant degradation of natural lands.334 In contrast, distributed solar is generally roof-top 

installed and thus does not consume additional land space.335 One estimate puts the monetized value of 

land use benefits of distributed generation to be $0.002 per kWh.336  

                                                           
327 Paul R. Epstein, Full Cost Accounting for the Life Cycle of Coal, 1219 ANN. N.Y. ACAD. SCI. 73, 73 (2011). 
328 OFFICE OF AIR & RADIATION, supra note 325. 
329 Id. 
330 Hoke & Komor, supra note, 225, at 57. 
331 LAZAR, supra note 259, at 56. 
332 Id. at 58. 
333 Seel & Beach, supra note 266, at 3. 
334 Hoke & Komor, supra note, 225, at 57. 
335 U.S. Dep’t Energy, supra note, 257, at 6-2 n.42.  
336 Seel & Beach, supra note 266, at 3.  
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Other social benefits of distributed generation include reduced financial and security risks, 

economic development, 337 and other social resiliency benefits such as reduced crime as a result of a 

lower number of outages. All of these benefits should ideally be quantified and incorporated into the 

optimal distributed generation tariff.  The fact that some of these benefits may be difficult to quantify 

and monetize, does not provide a justification for counting these values as zero without any 

discussion.338  At the very least, they should be considered in a non-monetized form.  

V. TOWARD AN “AVOIDED COST PLUS SOCIAL BENEFIT” APPROACH 

As we explained earlier, the efficient distributed generation price should reflect all the costs and 

benefits, both private and external. While net metering partially accomplishes this goal by compensating 

distributed generation using the prevailing retail prices, it falls short because the current retail electricity 

rates do not reflect either the true marginal cost of electricity generation fully or the associated 

externalities. Therefore, a new approach is needed until a comprehensive retail rate reform that would 

correct such inefficiencies can take place.  In this Part, we discuss an alternative “Avoided Cost plus 

Social Benefit,” and provide legal support for such an approach. 

A. Identifying the Socially Optimal Approach 

As more states start undertaking initiatives to evaluate net metering and reform it if they deem 

necessary, it is important to establish a socially desirable framework that can be used consistently in 

different states and in discussions of different distributed energy resources, not just distributed solar 

generation.  Further, as the resource choice to balance demand and supply increase, and utility scale 

renewables become more common, a consistent formulation that could provide a true value 

comparison among different alternatives is needed.  

The discussion in Parts III and IV points to an “Avoided Cost plus Social Benefit” approach that 

compensates distributed generation for all the net avoided costs that the bulk system no longer has to 

incur as a result of lower demand, and for the net social benefits that distributed generation provides by 

replacing dirtier generation. This approach would catalogue all the benefits and costs of distributed 

generation, and reward distributed generation according to these categories.  Thus distributed 

generation would be compensated for all the system benefits it provides such as avoided energy costs, 
                                                           
337 ROCKY MOUNTAIN INST., supra note 251, at 13.  
338 Richard L. Revesz, Quantifying Regulatory Benefits, 102 CAL. L. REV. 1423, 1436 (2014). 
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avoided distribution and generation capacity costs, and avoided line losses, as well as for social benefits 

such as environmental and health benefits.  As this approach takes into account the additional costs 

imposed by distributed generation and rewards distributed generation only for costs it avoids, it 

eliminates utilities’ concerns about recovering costs of existing infrastructure. Even if this approach may 

not be as easy to implement as common net metering policies, especially at the level of granularity that 

we support, it is necessary to avoid further inefficiencies caused by retail rates as distributed generation 

continues to grow.   

Even though the theoretical guidance in economics literature on how to optimally design 

policies aimed at distributed generation given the limitations of current regulatory and market 

structures is sparse, 339 our approach is supported by economic theory.  A recent article shows that if 

regulators lack the ability to set a different rate for distributed generation than the retail rate and, thus, 

are required to use net metering, the result would be suboptimal.340  The authors show that a socially 

optimal distributed generation price when the regulators are not restricted by net metering should 

account for externalities, and that the environmental adder should depend on the net avoided 

emissions which can vary substantially with the prevailing generation mix.341  Compared to net 

metering, this approach leads to higher social welfare and better distributional consequences. 

Another recent article shows that the socially optimal distributed generation policy depends on 

a variety of parameters that may vary significantly from state to state, such as the regulators’ ability to 

set all prices, including capacity prices, efficiently, and the nature of the distributed generation 

technologies.342 Thus, a “one-size-fits-all” policy such as net metering, which does not allow for any 

variation based on prevalent technologies, is not an economically desirable policy.  Our “Avoided Cost 

plus Social Benefits” approach provides a flexible framework that would lead to different outcomes 

based on state specific generation mix and regulatory policies. 

                                                           
339 For a review of relevant economic literature, see David P. Brown & David E. M. Sappington, On the Design of 
Distributed Generation Policies: Are Common Net Metering Policies Optimal? (U.S. Ass’n Energy Econ. Working 
Paper No. 16-234, Oct. 2015), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2719902. 
340 Id. at 26. 
341 Id. at 22. 
342 David P. Brown & David E. M. Sappington, Optimal Policies to Promote Efficient Distributed Generation of 
Electricity 27 (U.S. Ass’n Energy Econ. Working Paper No. 16-236, Dec. 2015), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2719920. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2719902
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B. Legal Basis and State Practice 

1. FERC Regulation and Decisions 

Traditionally, FERC regulation has been limited to wholesale and interstate transactions among 

utilities. 343  In contrast to FERC, individual state public utility commissions have traditionally monitored 

the retail rates charged by utilities of end-use consumers, intrastate utility activity, and avoided cost 

rates.  They also have determined whether to include the environmental and social benefits of 

distributed generation in avoided cost calculations.344  In practice, however, the division of regulation is 

not so definite, and FERC policy has proven a significant determinant of state regulatory action.345 

Notably, until recently FERC explicitly prohibited the inclusion of “externality” adders in avoided 

cost rates in the wholesale markets.346 Externality adders are monetary sums intended to capture non-

market consequences of electric generation; like a decline in environmental degradation, increase in 

public health due to a reduction in pollutant emissions, or an increase in national energy security due to 

a greater diversity among electricity generators.347 

In Southern California Edison Co., decided in 1995,348 FERC reasoned that because 

environmental externalities were not “real costs that would be incurred by utilities,” they did not count 

as “avoided” costs.349  However, FERC made clear that once non-market benefits are “monetized” by 

state or federal policy initiatives and internalized in utility costs, the previously off-limit considerations 

like the environmental consequences of generation could be incorporated into avoided cost rates.350  

                                                           
343 Federal Power Act, 16 U.S.C. § 824(a) (2012).  
344 See Pub. Util. Regulatory Policy Act, 16 U.S.C. § 824a-3(f) (2012) (placing ultimate responsibility for establishing 
avoided cost rates for qualifying facility power with state public utility commissions); Sun Edison LLC, 129 F.E.R.C. ¶ 
61,146, at 61620-21 (2009) (“[T]he Commission does not assert jurisdiction when the end-use customer . . . 
receives a credit against its retail power purchases from the selling utility.”). But see Sun Edison LLC, 129 F.E.R.C. ¶ 
61,146, at 61620 (“Only if the end-use customer participating in the net metering program produces more energy 
than it needs of the applicable billing period, and thus is considered to have made a net sale of energy to a utility 
of over the applicable billing period, has the Commission asserted jurisdiction.”); Federal Power Act, 16 U.S.C. § 
824d (2012) (granting FERC jurisdiction to set wholesale rates that are “just and reasonable” and “not unduly 
discriminatory”). 
345 AMY ABEL & JON SHIMABUKURO, CONG. RESEARCH SERV., RS20146, ELECTRICITY RESTRUCTURING BILLS: A COMPARISON OF 
PURPA PROVISIONS 2  (1999). 
346 Southern California Edison. 70 F.E.R.C. ¶ 61,215 (1995), aff'd on rehearing, 71 F.E.R.C. ¶ 61,269 (1995). 
347 Id. at ¶ 62,080; see also Rudy Perkins, Electricity Deregulation, Environmental Externalities, and the Limitations 
of Price, 39 B.C. L. REV. 993, 994 (1998).  
348 Southern California Edison Co., 71 F.E.R.C. ¶ 61,269, at 62, 080 (1995). 
349 Id. 
350 Id.  
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Environmental benefits may be “monetized” in a number of ways—by state policies that require 

pollutant filtration or mitigation devices, renewable fuel mandates, and emission tax regimes—that 

impose additional compliance costs on traditional fossil-fuel generators.351  For example, even though 

California Edison excluded the consideration of external benefits in avoided cost rates, FERC noted in 

that case that states may choose to “account for environmental costs” of electricity generation by 

“imposing a tax on fossil generators.”352  In other words, state policy makers could, by levying a tax on 

fossil-fuel generators, increase the costs fossil-fuel generators incur generating electricity, and therefore 

might “avoid” by purchasing energy from cleaner facilities.  

Likewise, statutory or regulatory directives that impose equipment compliance costs on fossil-

fuel generators may be incorporated into avoided cost rates.  For example, although the Clean Air Act’s 

requirement that all new high-sulfur coal power plants install flue-gas desulfurization devises, known as 

scrubbers, predated PURPA, the cost of installing these “scrubbers” on new generators may be 

considered by states calculating the expenses a utility might “avoid.”353  Ultimately, in its 1995 Southern 

California Edison Order, FERC declared that states wishing to include non-market benefits in avoided 

cost rates could do so through broad policy measures, like changes to state tax code laws or equipment 

compliance costs, but could not do so merely by selecting an avoided cost rate-setting methodology that 

favored environmentally preferable fuel sources.354  

Yet, in 2010 FERC reversed course and substantially overruled Southern California Edison’s broad 

prohibition against the inclusion of environmental benefits in avoided cost rates. 355  In California Public 

Utilities Commission, FERC ruled that avoided cost rates could permissibly differentiate between 

“various [qualifying facility] technologies on the basis of the supply characteristics of the different 

technologies.”356  FERC reasoned that state utility commissions should have discretion under PURPRA’s 

                                                           
351 SCOTT HEMPLING ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A2-47408, RENEWABLE ENERGY PRICES IN STATE-LEVEL 
FEED-IN TARIFFS: FEDERAL LAW CONSTRAINTS AND POSSIBLE SOLUTIONS 9 (2010), available at 
http://www.nrel.gov/docs/fy10osti/47408.pdf. 
352 Southern California Edison Co., 71 F.E.R.C. ¶ 61,269, 62,080 (June 2, 1995). 
353 Clean Air Act § 404(a)(19), 42 U.S.C. § 7651b (2012). 
354 Southern California Edison Co., 71 F.E.R.C. ¶ 61,269, 62,080 (June 2, 1995) (“[A] state may impose a tax or other 
charge on all generation produced by a particular fuel. . . . A state, however, may not set avoided cost rates . . . by 
imposing environmental adders or subtractors that are not based on real costs that would be incurred by 
utilities.”); MICHAEL J. ZUCCHET, DEP’T OF ENERGY, RENEWABLE ENERGY ANNUAL 1995: RENEWABLE RESOURCE ELECTRICITY IN THE 
CHANGING REGULATORY ENVIRONMENT viii (1995). 
355 Cal. Pub. Utilities Comm'n, 133 F.E.R.C. ¶ 61,059(Oct. 21, 2010). 
356 Id. at ¶ 4. The same 2010 FERC order also noted the physical location of a qualifying facility could offer savings 
by decreasing costs of electricity transmission. Savings are primarily achieved by qualifying facilities, located near 
end-use consumers, could cut down on energy losses due to inherently inefficient transmission grid, or displace 

http://www.nrel.gov/docs/fy10osti/47408.pdf
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“avoided cost” mandate, to tailor avoided cost rates for power generated in compliance with certain 

policies, such as mandates requiring that a portion of utility electricity come from solar photovoltaic 

generators.357  Since utilities are required to meet procurement mandates,358 they cannot “avoid” the 

costs resulting from compliance with these mandates.359   

However, FERC stopped shy of mandating technology-specific rates reflecting the actual 

environmental benefits of renewable generation.  Instead, FERC deferred to state policies imposing such 

rates, stating that “states have the authority to dictate generation resources from which utilities may 

procure electric energy.”360 Nevertheless, the decision in California Public Utilities Commission has 

opened the door to avoided cost rates that reflect the characteristics of a qualifying facility.. 

2. State Approaches to Avoided Cost Rates 

Between PURPA’s qualifying facility rates, net metering, feed-in tariffs, and renewable energy 

credits, every state provides some means of compensating distributed generators for electrical 

output.361  Although some state net metering programs are based on avoided cost rates, PURPA’s 

qualifying facility rates are the only compensation method based entirely on avoided costs.362  

                                                                                                                                                                                           
utility need for additional transmission line construction, avoided cost rates could incorporate the associated 
savings. Id. at ¶ 31.  
357 Kaylie E. Klein, Bypassing Roadblocks to Renewable Energy: Understanding Electricity Law and the Legal Tools 
Available to Advance Clean Energy, 92 OR. L. REV. 235, 258 (2013). 
358 CAROLYN ELEFANT, REVIVING PURPA’S PURPOSE: THE LIMITS OF EXISTING STATE AVOIDED COST RATEMAKING METHODOLOGIES IN 
SUPPORTING ALTERNATIVE ENERGY DEVELOPMENT AND A PROPOSED PATH FOR REFORM 9 (2011), available at 
http://www.recycled-energy.com/images/uploads/Reviving-PURPA.pdf. 
359 Id. at 9. 
360 Cal. Pub. Utilities Comm'n, 134 F.E.R.C. ¶ 61,044, 61,160 (Jan. 20, 2011). But see Cal. Pub. Utilities Comm'n , 133 
F.E.R.C. ¶ 61,059(Oct. 21, 2010) (“[I]f the environmental costs ‘are real costs that would be incurred by utilities,’ 
then they ‘may be accounted for in a determination of avoided cost rates.’”) (quoting So. Cal. Edison, 71 F.E.R.C. ¶ 
61,269 at 62,080.) 
361 Compare NET METERING, DATABASE OF STATE INCENTIVES FOR RENEWABLES & EFFICIENCY, (March 2015), http://ncsolarcen-
prod.s3.amazonaws.com/wp-content/uploads/2015/04/Net-Metering-Policies.pdf, with DSIRE, RPS Policies, supra 
note 97, and EIA, Feed-in Tariffs & Similar Programs, supra note 20. 
362 18 C.F.R. §§ 292.101(b)(6), 292.304(e) (2015). Feed-in tariffs are governed by the Federal Power Act and subject 
only to a general dictate that they be “just and reasonable” and not “unduly discriminatory” against any particular 
source of generation. Federal Power Act §§ 205-06, 16 U.S.C. § 824(a) (2012), 16 U.S. Code § 824d(2015). 
Renewable energy credits are priced according to market-driven spot rates. Renewable Energy Certificates (RECs), 
U.S. DEP’T OF ENERGY, ENERGY EFFICIENCY & RENEWABLE ENERGY, (April 2015), 
http://apps3.eere.energy.gov/greenpower/markets/certificates.shtml?page=5. Because Renewable Portfolio 
Standards impose compliance costs on utilities, the price of renewable energy credits do indirectly track a utility’s 
avoided cost of compliance and typically demand a higher price in so-called “compliance markets,” those states 
with portfolio standards. Id.  

http://www.recycled-energy.com/images/uploads/Reviving-PURPA.pdf
http://apps3.eere.energy.gov/greenpower/markets/certificates.shtml?page=5
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Under PURPA’s mandatory purchase obligation, the rate paid for distributed generation output 

may not exceed a utility’s avoided cost.  Although FERC continues to define the parameters of what 

attributes may be included as “avoided” costs—most recently in the California Public Utilities 

Commission decision discussed above363 —under PURPA, determining the avoided cost rate is otherwise 

left to individual state utility commissions.364  Perhaps unsurprisingly, since 1978 states have developed 

a wide variety of idiosyncratic methods to calculate these rates.365  Generally, however, the 

methodologies may be loosely grouped under two approaches.366   

The first and most common approach compares the generation cost of a non-renewable “proxy” 

generator with the generation cost of a qualifying facility attempting to sell its output.367  Here, the 

avoided cost rate is merely the difference in generation cost between the qualifying facility and the 

“proxy” generator.368  Because distributed or qualifying facility generation may offset different utility 

proxies – depending on a utility’s generation portfolio, time of year, and even time of day –the proxy 

method will produce rates that reflect peak and off-peak costs, and which are largely driven by a utility’s 

choice of “proxy”.369  While some states have sought to combat rate this variance by establishing a 

“hypothetical proxy,” utilities have lobbed complaints that generation costs associated with hypothetical 

proxies exceed the cost of a utility’s actual proxy unit.370   

                                                           
363 See supra Part V.B.1. 
364 ELEFANT, supra note 358, at 13. 
365 Id. at 11. 
366 A rarely used third approach is employed in a few jurisdictions where the aggregate supply of electricity from 
qualifying facilities consistently outstrips aggregate ability of utilities to absorb qualifying facility power. This 
approach pits qualifying facilities against one another in competitive bidding wars, whereby the state utility 
commission awards a purchase contract to the qualifying facility willing to accept the lowest bid. FRANK GRAVES, ET 
AL., EDISON ELEC. INST., PURPA: MAKING THE SEQUEL BETTER THAN THE ORIGINAL 13 (Dec. 2006), available at 
http://www.eei.org/issuesandpolicy/stateregulation/Documents/purpa.pdf. Competitive bidding is employed in 
Georgia, North Carolina and Montana for qualifying facilities larger than a specified size. Petition of Biomass Gas & 
Electric, 2004 GA P.U.C. LEXIS 43 (2005); Biennial Determination of Avoided Cost Rates for Electric Utility Purchases 
from Qualifying Facilities, 2007 NC PUC LEXIS 1786; Northwestern Energy's Application for Approval of Avoided 
Cost Tariff For New Qualifying Facilities (2010 Mont. PUC LEXIS 31). 
367 ELEFANT, supra note 358, at 17. See also JENNY HEETER ET AL., NAT’L RENEWABLE ENERGY LAB., NREL/TP-6A20-61042, A 
SURVEY OF STATE-LEVEL COST AND BENEFIT ESTIMATES OF RENEWABLE PORTFOLIO STANDARDS 5-7 (2014). A variation of the 
“proxy” approach is the “peaker” method, which compares the generation costs of a qualifying facility with the 
marginal, or most expensive generation source available for dispatch during the life of the purchase contract. 
ELEFANT, supra note 358, at 18. 
368 ELEFANT, supra note 358, at 17. See also HEETER ET AL., supra note 367, at 5–7.  
369 A utility’s proxy unit is usually defined as the next generating unit in the utility’s Integrated Resource Plan (IRP). 
ELEFANT, supra note 358, at 17; see also HEETER ET AL., supra note 367, at 5–7.  
370 GRAVES, ET AL., supra note 366, at 17. 

http://www.eei.org/issuesandpolicy/stateregulation/Documents/purpa.pdf
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A second approach models a given utility’s “revenue requirement,” the revenue necessary to 

cover a utility’s total generation costs, including energy and capacity costs, as well as other factors like 

taxes.371  Under this approach, a utility’s revenue requirement is calculated twice, once with the 

qualifying facility output and once without it.372  Avoided costs, then, are the difference in revenue 

requirement between the two models.373 

3. State Approaches to Incorporating Social and Environmental Benefits 

Although avoided cost rates largely do not account for non-market benefits, a number of state 

utility commissions as well as utilities have undertaken efforts to include social and environmental 

benefits in other compensation structures. 374  As of 2006, fifteen states either set forth a commitment 

or gave state utility commissions specific authority to account for environmental considerations in the 

oversight of in-state utilities.375  In Maryland, for example, the state public utility code broadly directs 

the state utility commission to “consider the public safety, the economy of the State, the conservation of 

natural resources, and the preservation of environmental quality” in all aspects of utility oversight.376  In 

New Hampshire377 and Iowa,378 the state codes provide more rate-specific direction.  Both explicitly 

                                                           
371 Id. at 10–11. 
372 ELEFANT, supra note 358, at 19. 
373 GRAVES, ET AL., supra note 366, at 10-11.  
374 See, e.g., Steven Ferrey, Nothing but Net: Renewable Energy and the Environment, Midamerican Legal Fictions, 
and Supremacy Doctrine, 14 DUKE ENVTL. L. & POL'Y F. 1, 14 (2003); ELEFANT, supra note 358, at 32 (“Over 20 years 
ago, Florida approved inclusion of a standard offer contract language that recognizes emissions cost savings of 
renewables.”).  
375 See Michael Dworkin et al., Revisiting the Environmental Duties of Public Utility Commissions, 
7 VT. J. ENVTL. L. 1, 2, app’x (2006) (collecting statutes for Alaska: Public Utilities Commissions Act, ALASKA STAT. § 
42.05.141(7)(c) (2004); Connecticut: Public Utility Environmental Standards Act, CONN. GEN. STAT. ANN. §§ 16-50g to 
16-50aa (West 1998); Florida: FLA. STAT. ANN. § 366.81 (1999); Illinois: 220 ILL. COMP. STAT. ANN. 5/1-102(b) (West 
1997); Iowa, IOWA CODE ANN. § 476.41 (West 1999); Maine: ME. REV. STAT. ANN. tit. 35-A, § 3302 (1988 & Supp. 
2005); Maryland: MD. CODE ANN., PUB. UTIL. COS. § 2-113 (LexisNexis 2000); Mississippi: MISS. CODE ANN. 77-3-
2(1)(d)(e) (West 2005); New Jersey: N.J. STAT. ANN. 48:2-23 (West 1998); New York: N.Y. PUB. SERV. LAW § 5(2) 
(McKinney 2000); North Carolina: N.C. GEN. STAT. § 62-2(5) (2000); Rhode Island: R.I. GEN. LAWS § 39-1-1(a)(3), (c) 
(1997); Utah: UTAH CODE ANN. 54-1-1(3)(b)(ix) (2000); West Virginia: W. VA. CODE ANN. § 24-1-1(a), (a)(5) (LexisNexis 
2004); and Wisconsin: WIS. STAT. ANN. § 196.025(1) (West 2004)). 
376 MD. CODE ANN., PUB. UTIL. COS. § 2-113 (LexisNexis 2000) (emphasis added). 
377 New Hampshire, N.H. REV. STAT. ANN. § 362-A:8(b)(4) (A state statute entitled “Payment Obligation; Public 
Utilities” dictates“[t]he commission shall, in all decisions affecting [rates for] qualifying small power producers and 
qualifying cogenerators, consider . . . Potential environmental and health-related impacts.”). 
378Iowa, IOWA CODE ANN. § 476.43.3(e) (West) (“The board may adopt individual utility or uniform statewide facility 
rates. The board shall consider . . . External factors, including but not limited to, environmental and economic 
factors.”). Section 476.44(a) exempts utilities form the rate structure when purchasing, “at any one time, more 
than . . . one hundred five megawatts of power from alternative energy production facilities”. IOWA CODE ANN. § 
476.44.2(a) (West). 
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command the state public utility commission to consider environmental consequences when setting 

rates.  Similarly, the California state code directs the state’s public utility commission to incorporate 

pricing elements that reflect state policies intended to curtail pollutant emissions.379  Bolstered by the 

so-called “greenhouse gas adder,” rates in California are $0.016 higher per-kWh of renewable electricity 

purchased by a utility; a 16.6% increase in the rate when compared to the price without the adder.380  In 

addition, and as noted above, three jurisdictions – Austin, Texas,381 Minnesota,382 and Maine383 – have 

implemented a “value-of-solar” tariff that account for external benefits such as positive environmental 

consequences and increased reliability of electricity supply.384  

Finally, environmental benefits are included with some regularity in state energy efficiency 

studies.  Nationwide, 44 states and the District of Columbia have a formal energy efficiency program.385  

According to a 2012 survey conducted by the American Council for an Energy-Efficient Economy, of 

these 45 jurisdictions, at least fourteen states and the District of Columbia determine the cost-

effectiveness of an active or proposed energy efficiency program using a “Societal Cost Test” that 

incorporates environmental benefits that flow from greater energy efficiency.386  Eight of these 

jurisdictions calculate a specific value for reduced emissions, while the rest use a more general 

“environmental adder” to reflect environmental benefits.387 Rhode Island, for example, monetizes 

                                                           
379 CAL. PUB. UTIL. CODE § 399.20(d)(1), (2) (West) (“The tariff shall provide for payment for every kilowatthour of 
electricity purchased from an electric generation facility . . shall include all current and anticipated environmental 
compliance costs [including] mitigation of emissions of greenhouse gases and air pollution offsets associated with 
the operation of new generating facilities in the local air pollution control or air quality management district where 
the electric generation facility is located.”). 
380 CAL. PUB. UTIL. COMM’N., Market Price Referent (MPR), http://www.cpuc.ca.gov/PUC/energy/Renewables/mpr, 
(Click on “2011 MPR Model” which loads an excel data sheet. Next, click on the “Control” tab, and set “Project 
Start Date” to year 2015. Relevant data is found in cell G7 and G11).  
381 See Residential Solar Energy Rate, AUSTIN ENERGY, http://austinenergy.com/wps/portal/ae/rates/residential-
rates/residential-solar-energy-rate/ (last visited Feb. 16, 2016).  
382 H.R. 729, 88th Leg., 4th Engrossment, (Minn. 2013). 
383 H.P. 863, 127th Leg., 1st Reg. Sess. (Me. 2015).  
384 TAYLOR, ET AL., supra note 197, at 62.  
385 MARTIN KUSHLER ET AL., A NATIONAL SURVEY OF STATE POLICIES & PRACTICES FOR THE EVALUATION OF RATEPAYER-FUNDED 
ENERGY EFFICIENCY PROGRAMS 3 (2012), available at 
http://aceee.org/sites/default/files/publications/researchreports/u122.pdf.  
386 Id. at 59. The Societal Cost Test “includes the costs and benefits experienced by all members of society,” 
including externalities and reduced emissions. TIM WOOLF ET AL., SYNAPSE ENERGY ECON., INC., ENERGY EFFICIENCY COST-
EFFECTIVENESS SCREENING IN THE NORTHEAST AND MID-ATLANTIC STATES 22 (Oct. 2013) available at 
http://www.neep.org/sites/default/files/resources/EMV_Forum_C-E-
Testing_Report_Synapse_2013%2010%2002%20Final.pdf. 
387 KUSHLER ET AL., supra note 385, at 32.  

http://www.cpuc.ca.gov/PUC/energy/Renewables/mpr
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-solar-energy-rate/
http://austinenergy.com/wps/portal/ae/rates/residential-rates/residential-solar-energy-rate/
http://aceee.org/sites/default/files/publications/researchreports/u122.pdf
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various externalities, including health and safety benefits, improved comfort (thermal and noise 

reduction), property value benefits, and other societal impacts in its project assessments.388  

VI.  THE PROMISE OF TIME- AND DEMAND-VARIANT PRICING 

The current debate on net metering, however it is resolved, would just patch up one hole in 

energy policy without considering the bigger picture. Similar debates on how to value a particular 

resource that pit environmentalists against utility companies happened previously in energy efficiency 

or demand response contexts, 389 and will happen again in the near future when other behind-the-meter 

technologies such as battery storage systems will become more affordable and more widespread. We 

should, instead, begin to move away from this one-step-at-a-time approach. 

The energy crisis in 1970s sparked broad efforts to encourage energy conservation by promoting 

energy efficiency and demand side measures.390 The central point of debate during this period, just like 

in net metering now, concerned the “price” that utilities should pay for energy conservation given 

benefits such as deferred capacity investments, and how much conservation should be “purchased.” 

This debate, like the current net metering controversy, dealt with possibility of cost shifting among 

customers and of overinvesting in cost-ineffective programs.391 And, again, similar to the net metering 

                                                           
388 WOOLF ET AL., supra note 386, at 46, 57-58. 
389 Compare Reply Affidavit of Alfred Kahn, Attachment A to Reply Comments of Demand Response Supporters, 
F.E.R.C. Docket No. RM10-17-000 (Aug. 26, 2010), available at 
http://www.ferc.gov/CalendarFiles/20100913090259-Weishaar,%20Demand%20Response%20Supporters.pdf 
(arguing demand response (DR) is economically equivalent to supply response in the wholesale market and thus, 
must be paid the same market-clearing price as all the other generators in the wholesale market, i.e. the 
Locational Market Price (LMP)), with Brief Of Robert L. Borlick, Joseph Bowring, James Bushnell, and 18 Other 
Leading Economists as Amici Curiae, Electric Power Supply Association v. F.E.R.C., 753 F.3d 216 (D.C. Cir. June 13, 
2012) (Case #11-1486), available at 
http://www.hks.harvard.edu/fs/whogan/Economists%20amicus%20brief_061312.pdf, William Hogan, Demand 
Response Compensation, Net Benefits and Cost Allocation: Preliminary Comments, F.E.R.C. Docket No. RM10-17-
000 (Sept. 13, 2010); Robert Borlick, Prepared Remarks for FERC Technical Conference, F.E.R.C. Docket No. AD08-8-
000 (May 21, 2008), available at http://www.ferc.gov/CalendarFiles/20080523081615-
Borlick,%20Borlick%20Associates-final.pdf (arguing that LMP overestimates the social benefit of demand 
response). 
390 See David N. Carvalho, Energy Conservation through the State Public Utility Commissions, 3 HARV. ENVTL. L. REV. 
160, 172-85 (1979) (describing early efforts to promote conservation at the federal and state levels); ALLIANCE TO 
SAVE ENERGY, UTILITY PROMOTION OF INVESTMENT IN ENERGY EFFICIENCY: ENGINEERING, LEGAL, AND ECONOMIC ANALYSIS 339-343 
(1983). 
391 Mark Cherniack & Margaret Gardner, A Review Of Conservation Experience In The Pacific Northwest And Some 
Policy Issues Raised, 8 AM. COUNCIL FOR AN ENERGY-EFFICIENT ECON. 26, 36 (1988); ALLIANCE TO SAVE ENERGY, supra note 
390, at 350; John Plunkett & Paul Chernick, Role of Revenue Losses in Evaluating Demand-Side Resources- An 
Economic Re-appraisal, 8 AM. COUNCIL FOR AN ENERGY-EFFICIENT ECON. 197, 207 (1985).  

http://www.ferc.gov/CalendarFiles/20100913090259-Weishaar,%20Demand%20Response%20Supporters.pdf
http://www.ferc.gov/CalendarFiles/20080523081615-Borlick,%20Borlick%20Associates-final.pdf
http://www.ferc.gov/CalendarFiles/20080523081615-Borlick,%20Borlick%20Associates-final.pdf
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debate, environmental groups advocated for energy efficiency based on non-system benefits such as 

reducing emissions.392 

The “Avoided Cost plus Social Benefit” approach to compensating distributed generation 

advocated in this Article is only a stop-gap measure until a comprehensive retail electricity reform can 

take place.  Cost recovery and cost shifting problems are unintended consequences of the current 

inefficient retail rate designs, and should not be blamed on net metering polices. The first-best solution 

to the problems caused by net metering is to simply correct the inefficiencies of the retail rates. As 

distributed generation and other similar resources are becoming a key component of the nation’s 

energy policy and utility business models are changing as a result, reforming the retail tariff structures is 

becoming a policy imperative.  These reforms are necessary to achieve efficiency gains both in the retail 

electricity markets and in the distributed energy resources markets. 

Current tariff designs almost universally use one flat volumetric price per kWh to recover costs 

that are incurred in non-volumetric ways. This economically inefficient practice is leading to perverse 

incentives when it comes to renewable energy resources and hurting the successful integration of 

distributed generation when and where it is most valued.  Originally, one of the most important reasons 

for having to use such volumetric rates was related to the lack of technology that could measure and 

record time-variant consumption, but such technological barriers are falling as advanced metering 

infrastructure becomes cheaper and more prevalent across the United States.393  

Using a cost-reflective tariff would not only improve overall system efficiency, but it would also 

improve the value of distributed generation for several reasons. First, a bundled flat volumetric rate 

insulates both the consumers and producers from receiving the correct price signals about the true 

social cost of generating energy.  As a result, consumers have no incentive to adjust their usage based 

on the actual cost of electricity. More importantly, a flat rate prevents prices to be interpreted as 

efficient investment signals. If distributed generators are getting a low compensation for the energy 

they export to the grid as a result of the average cost of all generation, incentives to invest in distributed 

generation will not be high enough to induce the socially optimal level of distributed generation 

penetration. If, on the other hand, the retail prices reflected such variations, and consequently net 

                                                           
392 See ALLIANCE TO SAVE ENERGY, supra note 390, at 351-352; Proceeding to Adopt a Comprehensive Energy Plan, 
1989 ILL. P.U.C. LEXIS 366, at *61-62; Ralph C. Cavanagh, Least-Cost Planning Imperatives for Electric Utilities and 
Their Regulators, 10 Harv. Envtl. L. Rev. 299, 335–36 n.106 (1986). 
393 FED. ENERGY REG. COMM’N, ASSESSMENT OF DEMAND RESPONSE AND ADVANCED METERING (2014) available at 
http://www.ferc.gov/legal/staff-reports/2014/demand-response.pdf . 
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metering policies compensate distributed generators at a higher price when it is costlier to generate 

electricity, more distributed generation would be installed to take advantage of these higher returns, 

leading to a more socially optimal level of distributed generation penetration.   

Second, using a flat volumetric rate undercompensates distributed generation for other benefits 

it provides such as reducing grid congestion when the system is close to capacity during peak hours. 

Consumers’ maximum demand during system peak periods is the main driver of any new system 

capacity investment.394  Hence distributed generation systems that help customers reduce their 

maximum demand during these times periods have value to the society that cannot be captured by flat 

volumetric rates.  

Third, a flat volumetric rate creates perverse incentives for customers during the installation 

phase. As net metered customers are compensated using the same flat rate regardless of what time 

they send energy to the grid, their inherent incentive is to install solar panels with the goal of 

maximizing their total production rather than overall system benefits. These incentives lead to most of 

the solar panels being installed facing south to maximize production.395 If, instead, the rates reflected 

overall systems benefits and hence customers were provided incentives to install the solar panels facing 

west, the production would be maximized during the peak demand period between 2:00 p.m. and 8:00 

p.m., providing more value to the system overall by curbing the need to dispatch more expensive peaker 

plants.396 

Finally, the amount of displaced greenhouse gas emissions as a result of distributed generation 

also depends on time and location. The amount of this change is a function of the emissions rate of the 

generator that is on the margin when the distributed generator sends electricity to the grid. A 

distributed generator that exports electricity mid-afternoon will have a different environmental impact 

than a distributed generator that exports electricity late evening. Once again, using a flat volumetric that 

does not granularly reflect the changes in the external costs of electricity generation prevents the 

realization of the full value of distributed generation.   

                                                           
394 Simshauser, supra note 227, at 6. 
395 Barry Fischer & Ben Harack, 9% of solar homes are doing something utilities love. Will others follow?, OPOWER 
(Dec. 1, 2014), http://blog.opower.com/2014/12/solar-homes-utilities-love/. 
396 Herman K. Trabish, How California is Incentivizing Solar to Solve the Duck Curve, UTILITY DIVE (Oct. 13, 2014), 
http://www.utilitydive.com/news/how-california-is-incentivizing-solar-to-solve-the-duck-curve/317437; 
DARGHOUTH ET AL., supra note 19. 

http://www.utilitydive.com/news/how-california-is-incentivizing-solar-to-solve-the-duck-curve/317437
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A. Valuing Distributed Generation with Time- and Demand-Variant Pricing 

The economic literature on tariff design is long and rich,397 and an extensive review of this 

literature is beyond the scope of this Article.  However, there is value to summarizing the well-accepted 

principles of public utility rate-making initially laid out by James Bonbright.398 Ideally, tariffs should be 

effective in yielding the required revenues; they should be fair in allocating the costs among customers, 

they should avoid undue discrimination; they should promote both static efficiency by discouraging 

wasteful use and dynamic efficiency by encouraging innovation and responding to changing demand and 

supply patterns; they should reflect all present future private and social costs of providing electricity, 

they should provide revenue stability for the utilities and rate stability for the customers; and, finally, 

they should be simple, understandable, and free from controversies as to proper interpretation.399  

The efficiency problems created by the interaction of net metering policies and inadequate 

retail rate designs are preventable if regulators moved towards more sophisticated rate designs that 

follow Bonbright’s principles more closely. Such rate designs should be unbundled – with each 

component such as generation, distribution and transmission valued and priced separately – and more 

cost-reflective,400 so that costs are recovered in a fashion that is similar to the way they are incurred 

based on the unit of their drivers. For example, energy generation costs that are based on the volume of 

energy sold should be recovered using volumetric charges, and the fixed system costs that do not vary 

with the amount or the time of energy consumption should be recovered using fixed and time-invariant 

charges. Similarly, distribution network charges should be carefully designed.401 If the highest electricity 

capacity a customer needs at a particular time period is driving the need for further infrastructure 

investment, charges that are specific to that time period based on the customer’s maximum demand – 

coincident peak demand charges – should be imposed. To ensure that existing network costs are 

recovered fairly, a charge based on connected load should be imposed.402 To avoid any cross-

subsidization, volumetric energy charges should be designed to reflect the variation in locational and 

temporal changes in the cost of energy generation, transmission, and distribution. 

                                                           
397 See Simshauser, supra note 227, at 11–18. 
398 JAMES C. BONBRIGHT, PRINCIPLES OF PUBLIC UTILITY RATES 383–84 (2nd ed. 1988). 
399 Id. 
400 Ahmad Faruqui, The Global Movement Towards Cost-Reflective Tariffs, BRATTLE GRP. (May 14, 2015), 
http://www.brattle.com/system/publications/pdfs/000/005/172/original/The_global_movement_toward_cost-
reflective_tariffs__Faruqui_EUCI.pdf?1431628764.  
401 Toby Brown, Ahmad Faruqui, & Léa Grausz, Efficient Tariff Structures For Distribution Network Services, 48 Econ. 
Analysis and Pol’y 139 (2015). 
402 Ahmad Faruqui, The Case For Introducing Demand Charges In Residential Tariffs, BRATTLE GRP., (June 25, 2015), 
http://www.ksg.harvard.edu/hepg/Papers/2015/June%202015/faruqui%20panel%201.pdf. 

http://www.ksg.harvard.edu/hepg/Papers/2015/June%202015/faruqui%20panel%201.pdf
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New cost-reflective retail tariff rate structures that provide customers proper price signals that 

reflect the actual costs underlying the provision of electricity, including the associated externalities 

outlined in the benefit-cost framework, will improve economic efficiency in several ways.  First, the new 

rate structures will ensure that when customers make their decisions about electricity consumption, 

they will be taking into account the true costs of electricity at that particular time and location. Hence, 

the observed market outcome will be a socially desirable one. Second, these new rate structures will 

ensure that market price is actually signaling the true value of electricity to the society and will guide 

investments to where they would be most valuable to the society.403 And, finally, cost-reflective tariffs 

that allow for valuation of several different dimensions of benefits would provide versatile 

compensation tools that could reduce inefficiencies caused by attempting to integrate new and cleaner 

energy resources into the existing grid. 

The implementation of such a tariff structure would be easy if we were building a system and 

corresponding tariffs from scratch.  However, while an ideal tariff structure has to be guided by 

economic theory, it also has to be adapted to the realities of the current system.  Any significant tariff 

change should not be implemented with disregard for the stakeholders who stand to lose in the short 

term.  For example, while such tariffs would decrease the need for capacity investments in the future, 

those benefits are accrued in the future whereas the bill increases are borne immediately by today’s 

customers. Or, a move from a low fixed charge, high volumetric charge rate structure to a higher fixed 

charge, lower volumetric charge structure would initially hurt low users of electricity, who are 

presumably also lower-income customers. The possibility of such transitional equity problems should be 

recognized, and policy solutions aimed at these problems should be discussed as part of a reform.        

However, keeping volumetric rates artificially low is not the solution to such equity concerns 

regarding vulnerable low-income energy customers. After all, similar concerns exist for many other 

essential goods such as food or health insurance. Instead of distorting the prices of many basic food 

items, food stamps are given to low-income customers to partially cover their food spending.  Instead of 

regulating health insurance premiums, subsidies are given to lower-income consumers to defray the 

cost buying health insurance.  Such practices are not limited to big-scale federal policies.  Even utilities 

themselves have special programs to help low-income consumers.404 Similarly, looking at the evolution 

                                                           
403 Borenstein & Bushnell, supra note 93, at 455–57. 
404 Notice Seeking Comments, Proceeding on Motion of the Commission to Examine Programs to Address Energy 
Affordability for Low Income Utility Customers, Case 14-M-0565, N.Y. PUB. SERV. COMM’N (Jan. 16, 2015); see also 
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of tariffs in the telecommunications sector, and analyzing the various tariffs geared at customers with 

different profiles, would provide valuable insights for the electricity sector.    

It is important to keep in mind that social welfare is maximized when the market price reflects 

both the private and the external marginal costs.405 Once such a price is established so that the 

maximum possible net benefits can be realized, distributing this net value among different groups of 

stakeholders is best done with direct transfer programs that have specific policy goals such as crediting 

low-income customers with fixed amounts on their energy bills, or subsidizing programs that would 

allow low-income customers easier access distributed energy resources. Distorting the prices for 

everyone with the sole goal of protecting low-income customers, may indeed be hurting them because 

it impairs economic efficiency.  

B. Incorporating Externalities into Dynamic Pricing 

Internalizing externalities in retail rates is crucial to the success of clean energy policies, 

especially when dynamic tariffs are used.  The environmental and health benefits of distributed 

generation systems, which are among the most important reasons they are at the center of clean energy 

policy initiatives, must therefore be recognized and internalized in any tariff design that is aimed at 

maximizing net social benefits. 

Using time- and demand-variant pricing does not automatically resolve environmental or health 

concerns related to emissions. It is important to note that while dynamic tariffs provide more incentives 

for distributed generation deployment and thus result in a decrease in the energy demanded from the 

bulk system, dynamic rates may also cause consumers without distributed generation systems to shift 

their loads to periods where dirtier plants are on the margin unless the externalities are internalized in 

retail rates. Understanding these two effects is crucial in preventing an inadvertent raise in overall 

emissions.    

As peaker plants are often less efficient and dirtier,406 overall emissions decrease when 

distributed generation reduces the need for the electricity generated from such plants.  However, if 

                                                                                                                                                                                           
Energy Assistance Programs, ConEdison (Dec. 2014), available at 
http://www.coned.com/customercentral/brochures/Help_For_Those_In_Need%28Eng%29_SCREEN.pdf.  
405 See Jonathan Gruber, Public Finance and Public Policy 138-142 (4th ed. 2013).  
406 Robin Bravender & Collin Sullivan, Utility to Build First Power Plant with Greenhouse Gas Emissions Limits in 
California (Feb. 5, 2010), http://www.scientificamerican.com/article/power-plant-greenhouse-gas; see also Flexible 
Peaking Resource, ENERGY STORAGE ASS’N, http://energystorage.org/energy-storage/technology-

http://www.scientificamerican.com/article/power-plant-greenhouse-gas
http://energystorage.org/energy-storage/technology-applications/flexible-peaking-resource
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time-varying rates shift consumption to other periods, calculating the net effects requires a more careful 

analysis. If the load is shifted from a period when an inefficient oil-fired plant is on the margin to a 

period when a more efficient gas-fired unit is on the margin, the overall greenhouse gas emissions 

would decrease. If, however, the load is shifted to a period when the cheaper coal-fired base load plants 

are on the margin, overall carbon emissions may increase even if this shift lowers overall energy 

generation costs. Thus, any tariff underlying net metering should include externalities at a granular 

enough level to be able to account for such temporal variation.  If the temporal dimensions are not 

taken into account while calculating environmental and health benefits, and all distributed energy 

resources are rewarded based on the same average quantity of avoided emissions, then the market 

incentives will lead to more investment in cheaper distributed energy resources, regardless of whether 

they are the most beneficial for the society when externalities are taken into account.   

Overall, having the right price signals would ensure an efficient allocation of resources by 

directing distributed energy resources investments to where they are needed the most.  It is important 

to realize that not all distributed energy resources are created equal and they can be used to serve 

different purposes. Encouraging solar panels to be installed in specific areas that are closer to requiring 

additional capacity can provide ten times more capacity value than installations averaged across a whole 

service territory.407 While solar panels may be more valuable when installed near areas where demand 

peaks during the day, investing in wind turbines may be more valuable in areas where the demand is 

late peaking as that is when wind production also peaks.408 Some distributed energy resources may not 

provide desired benefits in certain areas409 so reallocating funds to more effective resources in those 

areas may be necessary to achieve clean and reliably energy goals in the least-cost manner. Further, the 

granular and the dynamic nature of this approach would allow it to be used consistently across all 

energy resources to provide the right signals for a socially desirable outcome regardless of whether they 

are centralized or distributed, small scale or utility scale, or emitting or non-emitting.  Only by using a 

                                                                                                                                                                                           
applications/flexible-peaking-resource (last visited Feb. 16, 2015); Janice Lin, Energy Storage Cost Effectiveness, 
Cal. Energy Storage Alliance (Sept. 23, 2013), 
http://www.storagealliance.org/sites/default/files/Presentations/Energy%20Storage 
%20Cost%20Effectiveness%202013-09-23%20FINAL.pdf. 
407 Michael A. Cohen, Paul A. Kauzmann & Duncan S. Callaway, Economic Effects of Distributed PV Generation on 
California's Distribution System 16 (Energy Inst. At Haas, Working Paper No. 260, 2015), available at 
http://ei.haas.berkeley.edu/research/papers/WP260.pdf. 
408 Joseph Cullen, Measuring the Environmental Benefits of Wind-Generated Electricity, 5 AM. ECON. J.: ECON. POL’Y 
107 (2013). 
409 Eduardo Porter, Climate Change Calls for Science, Not Hope, N.Y. TIMES (Jun. 24, 2015) 
http://www.nytimes.com/2015/06/24/business/combating-climate-change-with-science-rather-than-hope.html. 

http://energystorage.org/energy-storage/technology-applications/flexible-peaking-resource
http://www.storagealliance.org/sites/default/files/Presentations/Energy%20Storage%20%20Cost%20Effectiveness%202013-09-23%20FINAL.pdf
http://www.storagealliance.org/sites/default/files/Presentations/Energy%20Storage%20%20Cost%20Effectiveness%202013-09-23%20FINAL.pdf
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comprehensive framework that can recognize such granular variations in valuations can we move 

beyond narrow and short-sighted debates that may result in inefficiently favoring one low-carbon 

resource over another.  Instead, we should start a debate on how to use all distributed energy resources 

to unlock their value to the fullest extent possible. 

CONCLUSION 

As many states are looking to integrate more distributed energy resources into the grid, current 

net metering policies are proving to be inadequate to properly value the clean energy produced by 

distributed generation, or the services provided by the electric grid and the utilities. The current 

literature has not comprehensively analyzed the benefits and costs of distributed generation to the 

electric grid or to society as a whole, which is the necessary first step before a socially optimal net 

metering policy can be designed. This Article fills the resulting vacuum. 

Our analysis allows us to identify the sources of the inefficiencies of the current policies and to 

propose a preferable protocol, which we refer to as the “Avoided Cost plus Social Benefit” approach.  It 

rewards clean distributed energy for the environmental and health benefits it provides and ensures that 

the utilities are compensated for the services they provide.  This approach is the best that can 

accomplished under the limitations of current energy policy framework, which relies too heavily on 

charging fixed volumetric rates. Finally, this Article provides a roadmap for a more comprehensive 

energy policy reform that is necessary to value all energy resources, including distributed generation 

appropriately, and hence to ensure that states’ clean and resilient energy goals can be achieved as 

efficiently as possible.   
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Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

FEDERAL ENERGY REGULATORY COMMISSION v. 

ELECTRIC POWER SUPPLY ASSOCIATION ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT* 

No. 14–840. Argued October 14, 2015—Decided January 25, 2016 

The Federal Power Act (FPA) authorizes the Federal Energy Regulato-
ry Commission (FERC) to regulate “the sale of electric energy at
wholesale in interstate commerce,” including both wholesale electrici-
ty rates and any rule or practice “affecting” such rates.  16 U. S. C. 
§§824(b), 824d(a), 824e(a).  But it places beyond FERC’s power, leav-
ing to the States alone, the regulation of “any other sale”—i.e., any
retail sale—of electricity. §824(b).   

  In an increasingly competitive interstate electricity market, FERC
has undertaken to ensure “just and reasonable” wholesale rates,
§824d(a), by encouraging the creation of nonprofit entities to manage
regions of the nationwide electricity grid.  These wholesale market 
operators administer their portions of the grid to ensure that the 
network conducts electricity reliably, and each holds competitive auc-
tions to set wholesale prices.  These auctions balance supply and de-
mand continuously by matching bids to provide electricity from gen-
erators with orders from utilities and other “load-serving entities”
(LSEs) that buy power at wholesale for resale to users.  All bids to 
supply electricity are stacked from lowest to highest, and accepted in 
that order until all requests for power have been met.  Every electric-
ity supplier is paid the price of the highest-accepted bid, known as 
the locational marginal price (LMP).

In periods of high electricity demand, prices can reach extremely 

—————— 

*Together with No. 14–841, EnerNOC, Inc., et al. v. Electric 
Power Supply Association et al., also on certiorari to the same  
court. 
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high levels as the least efficient generators have their supply bids ac-
cepted in the wholesale market auctions.  Not only do rates rise dra-
matically during these peak periods, but the increased flow of elec-
tricity threatens to overload the grid and cause substantial service
problems.  Faced with these challenges, wholesale market operators 
devised wholesale demand response programs, which pay consumers
for commitments to reduce their use of power during these peak peri-
ods. Just like bids to supply electricity, offers from aggregators of
multiple users of electricity or large individual consumers to reduce 
consumption can be bid into the wholesale market auctions.  When it 
costs less to pay consumers to refrain from using power than it does
to pay producers to supply more of it, demand response can lower 
these wholesale prices and increase grid reliability.  Wholesale opera-
tors began integrating these programs into their markets some 15
years ago and FERC authorized their use.  Congress subsequently
encouraged further development of demand response. 

Spurred on by Congress, FERC issued Order No. 719, which, 
among other things, requires wholesale market operators to receive 
demand response bids from aggregators of electricity consumers, ex-
cept when the state regulatory authority overseeing those users’ re-
tail purchases bars demand response participation.  18 CFR 
§35.28(g)(1).  Concerned that the order had not gone far enough, 
FERC then issued the rule under review here, Order No. 745. 
§35.28(g)(1)(v) (Rule).  It requires market operators to pay the same
price to demand response providers for conserving energy as to gen-
erators for producing it, so long as a “net benefits test,” which en-
sures that accepted bids actually save consumers money, is met. The
Rule rejected an alternative compensation scheme that would have
subtracted from LMP the savings consumers receive from not buying 
electricity in the retail market, a formula known as LMP-G.  The 
Rule also rejected claims that FERC lacked statutory authority to
regulate the compensation operators pay for demand response bids.   

The Court of Appeals for the District of Columbia Circuit vacated 
the Rule, holding that FERC lacked authority to issue the order be-
cause it directly regulates the retail electricity market, and holding 
in the alternative that the Rule’s compensation scheme is arbitrary
and capricious under the Administrative Procedure Act. 

Held: 
1. The FPA provides FERC with the authority to regulate whole-

sale market operators’ compensation of demand response bids.  The  
Court’s analysis proceeds in three parts.  First, the practices at issue 
directly affect wholesale rates.  Second, FERC has not regulated re-
tail sales.  Taken together, these conclusions establish that the Rule
complies with the FPA’s plain terms.  Third, the contrary view would 
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conflict with the FPA’s core purposes.  Pp. 14–29.
(a) The practices at issue directly affect wholesale rates.  The 

FPA has delegated to FERC the authority—and, indeed, the duty—to 
ensure that rules or practices “affecting” wholesale rates are just and
reasonable.  §§824d(a), 824e(a).  To prevent the statute from assum-
ing near-infinite breadth, see e.g., New York State Conference of Blue 
Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U. S. 645, 655, 
this Court adopts the D. C. Circuit’s common-sense construction lim-
iting FERC’s “affecting” jurisdiction to rules or practices that “direct-
ly affect the [wholesale] rate,” California Independent System Opera-
tor Corp. v. FERC, 372 F. 3d 395, 403 (emphasis added).  That 
standard is easily met here.  Wholesale demand response is all about 
reducing wholesale rates; so too the rules and practices that deter-
mine how those programs operate. That is particularly true here, as
the formula for compensating demand response necessarily lowers
wholesale electricity prices by displacing higher-priced generation 
bids. Pp. 14–17.  

(b) The Rule also does not regulate retail electricity sales in vio-
lation of §824(b).  A FERC regulation does not run afoul of §824(b)’s 
proscription just because it affects the quantity or terms of retail 
sales.  Transactions occurring on the wholesale market have natural 
consequences at the retail level, and so too, of necessity, will FERC’s 
regulation of those wholesale matters.  That is of no legal conse-
quence. See, e.g., Mississippi Power & Light Co. v. Mississippi ex rel. 
Moore, 487 U. S. 354, 365, 370–373.  When FERC regulates what 
takes place on the wholesale market, as part of carrying out its 
charge to improve how that market runs, then no matter the effect on 
retail rates, §824(b) imposes no bar.  Here, every aspect of FERC’s 
regulatory plan happens exclusively on the wholesale market and
governs exclusively that market’s rules.  The Commission’s justifica-
tions for regulating demand response are likewise only about improv-
ing the wholesale market.  Cf. Oneok, Inc. v. Learjet, Inc., 575 U. S. 
___, ___.  Pp. 17–25. 

(c) In addition, EPSA’s position would subvert the FPA. EPSA’s 
arguments suggest that the entire practice of wholesale demand re-
sponse falls outside what FERC can regulate, and EPSA concedes
that States also lack that authority.  But under the FPA, wholesale 
demand response programs could not go forward if no entity had ju-
risdiction to regulate them. That outcome would flout the FPA’s core
purposes of protecting “against excessive prices” and ensuring effec-
tive transmission of electric power.  Pennsylvania Water & Power Co. 
v. FPC, 343 U. S. 414, 418; see Gulf States Util. Co. v. FPC, 411 U. S. 
747, 758.  The FPA should not be read, against its clear terms, to halt 
a practice that so evidently enables FERC to fulfill its statutory du-
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ties of holding down prices and enhancing reliability in the wholesale
energy market.  Pp. 25–29.

2. FERC’s decision to compensate demand response providers at
LMP—the same price paid to generators—instead of at LMP-G, is not
arbitrary and capricious.  Under the narrow scope of review in Motor 
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automo-
bile Ins. Co., 463 U. S. 29, 43, this Court’s important but limited role 
is to ensure that FERC engaged in reasoned decisionmaking—that it
weighed competing views, selected a compensation formula with ade-
quate support in the record, and intelligibly explained the reasons for
making that decision.  Here, FERC provided a detailed explanation of
its choice of LMP and responded at length to contrary views.  FERC’s 
serious and careful discussion of the issue satisfies the arbitrary and
capricious standard.  Pp. 29–33. 

753 F. 3d 216, reversed and remanded. 

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, GINSBURG, BREYER, and SOTOMAYOR, JJ., joined.
SCALIA, J. filed a dissenting opinion, in which THOMAS, J., joined.
ALITO, J., took no part in the consideration or decision of the cases. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

Nos. 14–840 and 14–841 

FEDERAL ENERGY REGULATORY COMMISSION, 
PETITIONER 

14–840 v. 
ELECTRIC POWER SUPPLY ASSOCIATION, ET AL. 

ENERNOC, INC., ET AL., PETITIONERS 
14–841 v. 

ELECTRIC POWER SUPPLY ASSOCIATION, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

[January 25, 2016]

 JUSTICE KAGAN delivered the opinion of the Court. 
The Federal Power Act (FPA or Act), 41 Stat. 1063, as

amended, 16 U. S. C. §791a et seq., authorizes the Federal 
Energy Regulatory Commission (FERC or Commission) to 
regulate “the sale of electric energy at wholesale in inter
state commerce,” including both wholesale electricity rates 
and any rule or practice “affecting” such rates.  §§824(b),
824e(a). But the law places beyond FERC’s power, and 
leaves to the States alone, the regulation of “any other 
sale”—most notably, any retail sale—of electricity.
§824(b). That statutory division generates a steady flow of 
jurisdictional disputes because—in point of fact if not of
law—the wholesale and retail markets in electricity are 
inextricably linked.

These cases concern a practice called “demand re
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sponse,” in which operators of wholesale markets pay 
electricity consumers for commitments not to use power at 
certain times. That practice arose because wholesale 
market operators can sometimes—say, on a muggy August
day—offer electricity both more cheaply and more reliably
by paying users to dial down their consumption than by 
paying power plants to ramp up their production.  In the 
regulation challenged here, FERC required those market
operators, in specified circumstances, to compensate the 
two services equivalently—that is, to pay the same price to
demand response providers for conserving energy as to 
generators for making more of it. 

Two issues are presented here. First, and fundamen
tally, does the FPA permit FERC to regulate these demand
response transactions at all, or does any such rule impinge
on the States’ authority? Second, even if FERC has the 
requisite statutory power, did the Commission fail to 
justify adequately why demand response providers and 
electricity producers should receive the same compensa
tion? The court below ruled against FERC on both scores. 
We disagree. 

I 

A 


Federal regulation of electricity owes its beginnings to
one of this Court’s decisions.  In the early 20th century, 
state and local agencies oversaw nearly all generation,
transmission, and distribution of electricity.  But this 
Court held in Public Util. Comm’n of R. I. v. Attleboro 
Steam & Elec. Co., 273 U. S. 83, 89–90 (1927), that the 
Commerce Clause bars the States from regulating certain
interstate electricity transactions, including wholesale 
sales (i.e., sales for resale) across state lines.  That ruling 
created what became known as the “Attleboro gap”—a
regulatory void which, the Court pointedly noted, only 
Congress could fill. See id., at 90. 
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Congress responded to that invitation by passing the 
FPA in 1935.  The Act charged FERC’s predecessor agency 
with undertaking “effective federal regulation of the ex
panding business of transmitting and selling electric
power in interstate commerce.”  New York v. FERC, 535 
U. S. 1, 6 (2002) (quoting Gulf States Util. Co. v. FPC, 411 
U. S. 747, 758 (1973)). Under the statute, the Commission 
has authority to regulate “the transmission of electric 
energy in interstate commerce” and “the sale of electric
energy at wholesale in interstate commerce.”  16 U. S. C. 
§824(b)(1).

In particular, the FPA obligates FERC to oversee all 
prices for those interstate transactions and all rules and
practices affecting such prices.  The statute provides that
“[a]ll rates and charges made, demanded, or received by
any public utility for or in connection with” interstate
transmissions or wholesale sales—as well as “all rules 
and regulations affecting or pertaining to such rates or
charges”—must be “just and reasonable.”  §824d(a). And if 
“any rate [or] charge,” or “any rule, regulation, practice, or
contract affecting such rate [or] charge[,]” falls short of 
that standard, the Commission must rectify the problem:
It then shall determine what is “just and reasonable” and 
impose “the same by order.” §824e(a).

Alongside those grants of power, however, the Act also
limits FERC’s regulatory reach, and thereby maintains a 
zone of exclusive state jurisdiction.  As pertinent here, 
§824(b)(1)—the same provision that gives FERC author
ity over wholesale sales—states that “this subchapter,” 
including its delegation to FERC, “shall not apply to 
any other sale of electric energy.”  Accordingly, the Com
mission may not regulate either within-state wholesale
sales or, more pertinent here, retail sales of electricity (i.e., 
sales directly to users).  See New York, 535 U. S., at 
17, 23.  State utility commissions continue to oversee those 
transactions. 
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Since the FPA’s passage, electricity has increasingly
become a competitive interstate business, and FERC’s role 
has evolved accordingly. Decades ago, state or local utili
ties controlled their own power plants, transmission lines, 
and delivery systems, operating as vertically integrated
monopolies in confined geographic areas. That is no longer 
so. Independent power plants now abound, and almost 
all electricity flows not through “the local power networks
of the past,” but instead through an interconnected “grid”
of near-nationwide scope. See id., at 7 (“electricity that
enters the grid immediately becomes a part of a vast pool 
of energy that is constantly moving in interstate com
merce,” linking producers and users across the country). 
In this new world, FERC often forgoes the cost-based rate-
setting traditionally used to prevent monopolistic pricing. 
The Commission instead undertakes to ensure “just and 
reasonable” wholesale rates by enhancing competition—
attempting, as we recently explained, “to break down
regulatory and economic barriers that hinder a free mar
ket in wholesale electricity.”  Morgan Stanley Capital 
Group Inc. v. Public Util. Dist. No. 1 of Snohomish Cty., 
554 U. S. 527, 536 (2008).

As part of that effort, FERC encouraged the creation of 
nonprofit entities to manage wholesale markets on a 
regional basis. Seven such wholesale market operators 
now serve areas with roughly two-thirds of the country’s
electricity “load” (an industry term for the amount of 
electricity used).  See FERC, Energy Primer: A Handbook 
of Energy Market Basics 58–59 (Nov. 2015) (Energy 
Primer). Each administers a portion of the grid, providing 
generators with access to transmission lines and ensuring 
that the network conducts electricity reliably.  See ibid. 
And still more important for present purposes, each opera
tor conducts a competitive auction to set wholesale prices 
for electricity.

These wholesale auctions serve to balance supply and 
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demand on a continuous basis, producing prices for elec
tricity that reflect its value at given locations and times 
throughout each day.  Such a real-time mechanism is 
needed because, unlike most products, electricity cannot 
be stored effectively. Suppliers must generate—every day,
hour, and minute—the exact amount of power necessary 
to meet demand from the utilities and other “load-serving 
entities” (LSEs) that buy power at wholesale for resale to 
users. To ensure that happens, wholesale market opera
tors obtain (1) orders from LSEs indicating how much
electricity they need at various times and (2) bids from 
generators specifying how much electricity they can pro
duce at those times and how much they will charge for it. 
Operators accept the generators’ bids in order of cost (least
expensive first) until they satisfy the LSEs’ total demand.
The price of the last unit of electricity purchased is then
paid to every supplier whose bid was accepted, regardless 
of its actual offer; and the total cost is split among the
LSEs in proportion to how much energy they have or
dered. So, for example, suppose that at 9 a.m. on August 
15 four plants serving Washington, D. C. can each produce 
some amount of electricity for, respectively, $10/unit, 
$20/unit, $30/unit, and $40/unit.  And suppose that LSEs’ 
demand at that time and place is met after the operator 
accepts the three cheapest bids. The first three generators
would then all receive $30/unit. That amount is (think
back to Econ 101) the marginal cost—i.e., the added cost of 
meeting another unit of demand—which is the price an
efficient market would produce.  See 1 A. Kahn, The Eco
nomics of Regulation: Principles and Institutions 65–67
(1988). FERC calls that cost (in jargon that will soon 
become oddly familiar) the locational marginal price, or
LMP.1 

—————— 
1 To be more precise, LMP generally includes, in addition to the price 

of the highest-accepted bid, certain costs of moving power through the 
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As in any market, when wholesale buyers’ demand for 
electricity increases, the price they must pay rises corre
spondingly; and in those times of peak load, the grid’s 
reliability may also falter. Suppose that by 2 p.m. on 
August 15, it is 98 degrees in D. C.  In every home, store, 
or office, people are turning the air conditioning up.  To 
keep providing power to their customers, utilities and 
other LSEs must ask their market operator for more 
electricity. To meet that spike in demand, the operator
will have to accept more expensive bids from suppliers.
The operator, that is, will have to agree to the $40 bid that 
it spurned before—and maybe, beyond that, to bids of $50 
or $60 or $70.  In such periods, operators often must call
on extremely inefficient generators whose high costs of
production cause them to sit idle most of the time.  See 
Energy Primer 41–42.  As that happens, LMP—the price 
paid by all LSEs to all suppliers—climbs ever higher. And 
meanwhile, the increased flow of electricity through the 
grid threatens to overload transmission lines.  See id., at 
44. As every consumer knows, it is just when the weather 
is hottest and the need for air conditioning most acute that
blackouts, brownouts, and other service problems tend to 
occur. 

Making matters worse, the wholesale electricity market
lacks the self-correcting mechanism of other markets.
Usually, when the price of a product rises, buyers natu-
rally adjust by reducing how much they purchase.  But con
sumers of electricity—and therefore the utilities and other 
LSEs buying power for them at wholesale—do not respond 
to price signals in that way.  To use the economic term, 
demand for electricity is inelastic.  That is in part because
electricity is a necessity with few ready substitutes: When 
the temperature reaches 98 degrees, many people see no 

—————— 


grid. But those costs are not relevant here, and we therefore disregard
 
them. 
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option but to switch on the AC.  And still more: Many 
State regulators insulate consumers from short-term 
fluctuations in wholesale prices by insisting that LSEs set 
stable retail rates. See id., at 41, 43–44. That, one might
say, short-circuits the normal rules of economic behavior.
Even in peak periods, as costs surge in the wholesale 
market, consumers feel no pinch, and so keep running the
AC as before.  That means, in turn, that LSEs must keep 
buying power to send to those users—no matter that 
wholesale prices spiral out of control and increased usage
risks overtaxing the grid. 

But what if there were an alternative to that scenario? 
Consider what would happen if wholesale market opera
tors could induce consumers to refrain from using (and so 
LSEs from buying) electricity during peak periods.  When
ever doing that costs less than adding more power, an 
operator could bring electricity supply and demand into
balance at a lower price. And simultaneously, the opera
tor could ease pressure on the grid, thus protecting
against system failures.  That is the idea behind the prac
tice at issue here: Wholesale demand response, as it is
called, pays consumers for commitments to curtail their 
use of power, so as to curb wholesale rates and prevent 
grid breakdowns. See id., at 44–46.2 

These demand response programs work through the 
operators’ regular auctions. Aggregators of multiple users
of electricity, as well as large-scale individual users like 
factories or big-box stores, submit bids to decrease electric
ity consumption by a set amount at a set time for a set 
price. The wholesale market operators treat those offers 
just like bids from generators to increase supply.  The 

—————— 
2 Differently designed demand response programs can operate in

retail markets.  Some States, for example, either encourage or require 
utilities to offer “critical-peak rebates” to customers for curtailing 
electricity use at times of high load.  See Energy Primer 45. 
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operators, that is, rank order all the bids—both to produce 
and to refrain from consuming electricity—from least to 
most expensive, and then accept the lowest bids until
supply and demand come into equipoise.  And, once again,
the LSEs pick up the cost of all those payments.  So, to 
return to our prior example, if a store submitted an offer 
not to use a unit of electricity at 2 p.m. on August 15 for
$35, the operator would accept that bid before calling on
the generator that offered to produce a unit of power for 
$40. That would result in a lower LMP—again, wholesale 
market price—than if the market operator could not avail 
itself of demand response pledges. See ISO/RTO Council,
Harnessing the Power of Demand: How ISOs and RTOs
Are Integrating Demand Response Into Wholesale Elec
tricity Markets 40–43 (2007) (estimating that, in one 
market, a demand response program reducing electricity
usage by 3% in peak hours would lead to price declines of 
6% to 12%).  And it would decrease the risk of blackouts 
and other service problems.

Wholesale market operators began using demand re
sponse some 15 years ago, soon after they assumed the
role of overseeing wholesale electricity sales. Recognizing
the value of demand response for both system reliability
and efficient pricing, they urged FERC to allow them to 
implement such programs.  See, e.g., PJM Interconnection, 
L. L. C., Order Accepting Tariff Sheets as Modified, 95 
FERC ¶61,306 (2001); California Independent System 
Operator Corp., Order Conditionally Accepting for Filing 
Tariff Revisions, 91 FERC ¶61,256 (2000).  And as de
mand response went into effect, market participants of 
many kinds came to view it—in the words of respondent 
Electric Power Supply Association (EPSA)—as an “im
portant element[ ] of robust, competitive wholesale elec
tricity markets.”  App. 94, EPSA, Comments on Proposed
Rule on Demand Response Compensation in Organized 
Wholesale Energy Markets (May 12, 2010). 
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Congress added to the chorus of voices praising whole
sale demand response.  In the Energy Policy Act of 2005, 
119 Stat. 594 (EPAct), it declared as “the policy of the
United States” that such demand response “shall be en
couraged.” §1252(f), 119 Stat. 966, 16 U. S. C. §2642 note.
In particular, Congress directed, the deployment of “tech
nology and devices that enable electricity customers to 
participate in . . . demand response systems shall be facili
tated, and unnecessary barriers to demand response par
ticipation in energy . . . markets shall be eliminated.” 

3Ibid.

B 
Spurred on by Congress, the Commission determined to

take a more active role in promoting wholesale demand 
response programs. In 2008, FERC issued Order No. 719, 
which (among other things) requires wholesale market 
operators to receive demand response bids from aggrega
tors of electricity consumers, except when the state regu
latory authority overseeing those users’ retail purchases
bars such demand response participation.  See 73 Fed. 
Reg. 64119, ¶154 (codified 18 CFR §35.28(g)(1) (2015)).
That original order allowed operators to compensate de
mand response providers differently from generators if 
they so chose. No party sought judicial review. 

—————— 
3 The dissent misreads this subsection of the EPAct in suggesting 

that it encourages States’ use of retail demand response, rather than 
the wholesale programs at issue here. See post, at 8–9 (opinion of 
SCALIA, J.); n. 2, supra. The prior subsection, §1252(e), as the dissent
notes, promotes demand response in the States—but then the EPAct 
switches gears. Subsection (f) expressly addresses the programs of
“regional electricity entit[ies]”—that is, wholesale market operators.
Indeed, the provision lists all the markets those operators run: not just 
the electricity market involved here, but also the “capacity and ancil
lary service markets.”  Those are established components of the whole
sale system with no counterparts at the state level.  See Energy Primer 
59. 
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Concerned that Order No. 719 had not gone far enough,
FERC issued the rule under review here in 2011, with one 
commissioner dissenting.  See Demand Response Competi-
tion in Organized Wholesale Energy Markets, Order No. 
745, 76 Fed. Reg. 16658 (Rule) (codified 18 CFR 
§35.28(g)(1)(v)). The Rule attempts to ensure “just and
reasonable” wholesale rates by requiring market operators
to appropriately compensate demand response providers 
and thus bring about “meaningful demand-side participa
tion” in the wholesale markets.  76 Fed. Reg. 16658, ¶1, 
16660, ¶10; 16 U. S. C. §824d(a).  The Rule’s most signifi
cant provision directs operators, under two specified con
ditions, to pay LMP for any accepted demand response bid,
just as they do for successful supply bids.  See 76 Fed. Reg.
16666–16669, ¶¶45–67. In other words, the Rule requires
that demand response providers in those circumstances
receive as much for conserving electricity as generators do
for producing it. 

The two specified conditions ensure that a bid to use 
less electricity provides the same value to the wholesale 
market as a bid to make more.  First, a demand response 
bidder must have “the capability to provide the service” 
offered; it must, that is, actually be able to reduce electric
ity use and thereby obviate the operator’s need to secure 
additional power. Id., at 16666, ¶¶48–49.  Second, paying
LMP for a demand response bid “must be cost-effective,” 
as measured by a standard called “the net benefits test.” 
Ibid., ¶48. That test makes certain that accepting a lower-
priced demand response bid over a higher-priced supply 
bid will actually save LSEs (i.e., wholesale purchasers) 
money. In some situations it will not, even though accept
ing a lower-priced bid (by definition) reduces LMP. That 
is because (to oversimplify a bit) LSEs share the cost of
paying successful bidders, and reduced electricity use 
makes some LSEs drop out of the market, placing a pro
portionally greater burden on those that are left.  Each 
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remaining LSE may thus wind up paying more even 
though the total bill is lower; or said otherwise, the costs 
associated with an LSE’s increased share of compensating 
bids may exceed the savings that the LSE obtains from a 
lower wholesale price.4  The net benefits test screens out 
such counterproductive demand response bids, exempting 
them from the Rule’s compensation requirement.  See id., 
at 16659, 16666–16667, ¶¶3, 50–53.  What remains are 
only those offers whose acceptance will result in actual
savings to wholesale purchasers (along with more reliable 
service to end users). See id., at 16671, ¶¶78–80.

The Rule rejected an alternative scheme for compensat
ing demand response bids.  Several commenters had urged
that, in paying a demand response provider, an operator
should subtract from the ordinary wholesale price the
savings that the provider nets by not buying electricity on
the retail market.  Otherwise, the commenters claimed, 
demand response providers would receive a kind of
“double-payment” relative to generators.  See id., at 16663, 
¶24. That proposal, which the dissenting commissioner 
largely accepted, became known as LMP minus G, or more
simply LMP-G, where “G” stands for the retail price of
electricity. See id., at 16668, ¶60, 16680 (Moeller, dissent
ing). But FERC explained that, under the conditions it 
had specified, the value of an accepted demand response 
bid to the wholesale market is identical to that of an ac
cepted supply bid because each succeeds in cost-effectively
“balanc[ing] supply and demand.” Id., at 16667, ¶55.
And, the Commission reasoned, that comparable value is 

—————— 
4 The explanation is a stylized version of the actual phenomenon.  In 

reality, LSEs rarely drop out of the market entirely because of demand
response; instead, they will merely order less electricity.  But the effect 
is the same as in the text, because the total cost of accepted bids is
spread among LSEs in proportion to the units of electricity they pur
chase; and as those units decline, each remaining one bears a greater
share of the bill. 
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what ought to matter given FERC’s goal of strengthening
competition in the wholesale market: Rates should reflect 
not the costs that each market participant incurs, but
instead the services it provides. See id., at 16668, ¶62.
Moreover, the Rule stated, compensating demand re
sponse bids at their actual value—i.e., LMP—will help
overcome various technological barriers, including a lack
of needed infrastructure, that impede aggregators and 
large-scale users of electricity from fully participating in
demand response programs. See id., at 16667–16668, 
¶¶57–58.

The Rule also responded to comments challenging
FERC’s statutory authority to regulate the compensation
operators pay for demand response bids. Pointing to the
Commission’s analysis in Order No. 719, the Rule ex
plained that the FPA gives FERC jurisdiction over such
bids because they “directly affect[ ] wholesale rates.”  Id., 
at 16676, ¶112 (citing 74 id., at 37783, ¶47, and 18
U. S. C. §824d).  Nonetheless, the Rule noted, FERC would 
continue Order No. 719’s policy of allowing any state 
regulatory body to prohibit consumers in its retail market
from taking part in wholesale demand response programs. 
See 76 Fed. Reg. 16676, ¶114; 73 id., at 64119, ¶154. 
Accordingly, the Rule does not require any “action[ ] that 
would violate State laws or regulations.”  76 id., at 16676, 
¶114. 

C 
A divided panel of the Court of Appeals for the District

of Columbia Circuit vacated the Rule as “ultra vires agency 
action.” 753 F. 3d 216, 225 (2014).  The court held that 
FERC lacked authority to issue the Rule even though
“demand response compensation affects the wholesale
market.” Id., at 221.  The Commission’s “jurisdiction to
regulate practices ‘affecting’ rates,” the court stated, “does 
not erase the specific limit[ ]” that the FPA imposes on 
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FERC’s regulation of retail sales.  Id., at 222.  And the 
Rule, the court concluded, exceeds that limit: In “luring 
. . . retail customers” into the wholesale market, and caus
ing them to decrease “levels of retail electricity consump
tion,” the Rule engages in “direct regulation of the retail
market.” Id., at 223–224. 

The Court of Appeals held, alternatively, that the Rule
is arbitrary and capricious under the Administrative
Procedure Act, 5 U. S. C. §706(2)(A), because FERC failed 
to “adequately explain[ ]” why paying LMP to demand 
response providers “results in just compensation.”  753 
F. 3d, at 225. According to the court, FERC did not 
“properly consider” the view that such a payment would
give those providers a windfall by leaving them with “the
full LMP plus . . . the savings associated with” reduced 
consumption. Ibid. (quoting Demand Response Competi-
tion in Organized Wholesale Energy Markets: Order on 
Rehearing and Clarification, Order No. 745–A (Rehearing 
Order), 137 FERC ¶61,215, p. 62,316 (2011) (Moeller,
dissenting)). The court dismissed out of hand the idea 
that “comparable contributions [could] be the reason for 
equal compensation.” 753 F. 3d, at 225. 

Judge Edwards dissented. He explained that the rules
governing wholesale demand response have a “direct effect 
. . . on wholesale electricity rates squarely within FERC’s 
jurisdiction.” Id., at 227.  And in setting those rules, he 
argued, FERC did not engage in “direct regulation of the 
retail market”; rather, “[a]uthority over retail rates . . . 
remains vested solely in the States.”  Id., at 234 (internal 
quotation marks omitted).  Finally, Judge Edwards rejected
the majority’s view that the Rule is arbitrary and capri
cious. He noted the substantial deference due to the 
Commission in cases involving ratemaking, and concluded 
that FERC provided a “thorough” and “reasonable” expla
nation for choosing LMP as the appropriate compensation
formula. Id., at 236–238. 
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We granted certiorari, 575 U. S. ___ (2015), to decide 
whether the Commission has statutory authority to regu
late wholesale market operators’ compensation of demand 
response bids and, if so, whether the Rule challenged here 
is arbitrary and capricious. We now hold that the Com
mission has such power and that the Rule is adequately 
reasoned. We accordingly reverse. 

II 
Our analysis of FERC’s regulatory authority proceeds in 

three parts.  First, the practices at issue in the Rule—
market operators’ payments for demand response com-
mitments—directly affect wholesale rates. Second, in 
addressing those practices, the Commission has not regu
lated retail sales. Taken together, those conclusions es
tablish that the Rule complies with the FPA’s plain terms.
And third, the contrary view would conflict with the Act’s
core purposes by preventing all use of a tool that no one
(not even EPSA) disputes will curb prices and enhance 
reliability in the wholesale electricity market.5 

A 
The FPA delegates responsibility to FERC to regulate

the interstate wholesale market for electricity—both
wholesale rates and the panoply of rules and practices 
affecting them.  As noted earlier, the Act establishes 
a scheme for federal regulation of “the sale of electric
energy at wholesale in interstate commerce.”  16 U. S. C. 
§824(b)(1); see supra, at 3. Under the statute, “[a]ll rates
and charges made, demanded, or received by any public 
utility for or in connection with” interstate wholesale sales 
“shall be just and reasonable”; so too shall “all rules and 

—————— 
5 Because we think FERC’s authority clear, we need not address the

Government’s alternative contention that FERC’s interpretation of the 
statute is entitled to deference under Chevron U. S. A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U. S. 837 (1984).   
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regulations affecting or pertaining to such rates or 
charges.” §824d(a). And if FERC sees a violation of that 
standard, it must take remedial action.  More specifically,
whenever the Commission “shall find that any rate [or] 
charge”—or “any rule, regulation, practice, or contract
affecting such rate [or] charge”—is “unjust [or] unreason
able,” then the Commission “shall determine the just and
reasonable rate, charge[,] rule, regulation, practice or 
contract” and impose “the same by order.”  §824e(a).  That 
means FERC has the authority—and, indeed, the duty—to 
ensure that rules or practices “affecting” wholesale rates 
are just and reasonable.

Taken for all it is worth, that statutory grant could 
extend FERC’s power to some surprising places.  As the 
court below noted, markets in all electricity’s inputs—
steel, fuel, and labor most prominent among them—might 
affect generators’ supply of power.  See 753 F. 3d, at 221; 
id., at 235 (Edwards, J., dissenting).  And for that matter, 
markets in just about everything—the whole economy, as 
it were—might influence LSEs’ demand.  So if indirect or 
tangential impacts on wholesale electricity rates sufficed,
FERC could regulate now in one industry, now in another,
changing a vast array of rules and practices to implement 
its vision of reasonableness and justice.  We cannot imag
ine that was what Congress had in mind. 

For that reason, an earlier D. C. Circuit decision adopted,
and we now approve, a common-sense construction of 
the FPA’s language, limiting FERC’s “affecting” jurisdic
tion to rules or practices that “directly affect the [whole
sale] rate.” California Independent System Operator Corp. 
v. FERC, 372 F. 3d 395, 403 (2004) (emphasis added); see 
753 F. 3d, at 235 (Edwards, J., dissenting).  As we have 
explained in addressing similar terms like “relating to” or
“in connection with,” a non-hyperliteral reading is needed 
to prevent the statute from assuming near-infinite 
breadth. See New York State Conference of Blue Cross & 
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Blue Shield Plans v. Travelers Ins. Co., 514 U. S. 645, 655 
(1995) (“If ‘relate to’ were taken to extend to the furthest
stretch of its indeterminacy, then for all practical purposes
[the statute] would never run its course”); Maracich v. 
Spears, 570 U. S. ___, ___ (2013) (slip op., at 9) (“The 
phrase ‘in connection with’ is essentially indeterminat[e] 
because connections, like relations, stop nowhere” (inter
nal quotation marks omitted)). The Commission itself 
incorporated the D. C. Circuit’s standard in addressing its 
authority to issue the Rule.  See 76 Fed. Reg. 16676, ¶112
(stating that FERC has jurisdiction because wholesale 
demand response “directly affects wholesale rates”).  We 
think it right to do the same. 

Still, the rules governing wholesale demand response 
programs meet that standard with room to spare. In 
general (and as earlier described), wholesale market oper
ators employ demand response bids in competitive auc
tions that balance wholesale supply and demand and 
thereby set wholesale prices.  See supra, at 7–8.  The 
operators accept such bids if and only if they bring down 
the wholesale rate by displacing higher-priced generation.
And when that occurs (most often in peak periods), the
easing of pressure on the grid, and the avoidance of service
problems, further contributes to lower charges.  See Brief 
for Grid Engineers et al. as Amici Curiae 26–27.  Whole
sale demand response, in short, is all about reducing 
wholesale rates; so too, then, the rules and practices that
determine how those programs operate.

And that is particularly true of the formula that opera
tors use to compensate demand response providers. As in 
other areas of life, greater pay leads to greater participa
tion. If rewarded at LMP, rather than at some lesser 
amount, more demand response providers will enter more 
bids capable of displacing generation, thus necessarily 
lowering wholesale electricity prices.  Further, the Com
mission found, heightened demand response participation 
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will put “downward pressure” on generators’ own bids, 
encouraging power plants to offer their product at reduced
prices lest they come away empty-handed from the bidding 
process. 76 Fed. Reg. 16660, ¶10.  That, too, ratchets 
down the rates wholesale purchasers pay.  Compensation
for demand response thus directly affects wholesale prices. 
Indeed, it is hard to think of a practice that does so more. 

B 
The above conclusion does not end our inquiry into the

Commission’s statutory authority; to uphold the Rule, we 
also must determine that it does not regulate retail elec
tricity sales. That is because, as earlier described, §824(b)
“limit[s] FERC’s sale jurisdiction to that at wholesale,”
reserving regulatory authority over retail sales (as well as 
intrastate wholesale sales) to the States.  New York, 535 
U. S., at 17 (emphasis deleted); see 16 U. S. C. §824(b); 
supra, at 3.6  FERC cannot take an action transgressing 
that limit no matter how direct, or dramatic, its impact on
wholesale rates.  Suppose, to take a far-fetched example,
that the Commission issued a regulation compelling every 
consumer to buy a certain amount of electricity on the
retail market. Such a rule would necessarily determine 
—————— 

6 EPSA additionally cites §824(a) as constraining the Commission’s 
authority, see Brief for Respondent EPSA et al. 25, 31, 43 (Brief for
Respondents), but that provision adds nothing to the analysis.  Section 
824(a), the FPA’s “declaration of policy,” states that federal regulation
of electricity is to “extend only to those matters which are not subject to
regulation by the States.”  We have often explained that this declara
tion serves only to frame the Act’s basic structure and purpose.  See, 
e.g., New York, 535 U. S., at 22 (Section 824(a) “broadly expresse[s] [the
Act’s] purpose” (quoting FPC v. Southern Cal. Edison Co., 376 U. S. 
205, 215 (1964)); id., at 215 (Section 824(a) is “merely a ‘policy declara
tion . . . of great generality’ ” (quoting Connecticut Light & Power Co. v. 
FPC, 324 U. S. 515, 527 (1945))).  That means, as applied to the issue 
here, that §824(a) merely points toward the division of regulatory
authority that §824(b) carries out.  The operative provision is what 
counts. 



  

 

 
  

 
 
 

 

   
  

 
 

 
 

 
 
  

  
  

  
  

 

 

18 FERC v. ELECTRIC POWER SUPPLY ASSN. 

Opinion of the Court 

the load purchased on the wholesale market too, and thus 
would alter wholesale prices.  But even given that ineluc
table consequence, the regulation would exceed FERC’s 
authority, as defined in §824(b), because it specifies terms 
of sale at retail—which is a job for the States alone.7 

Yet a FERC regulation does not run afoul of §824(b)’s
proscription just because it affects—even substantially—
the quantity or terms of retail sales.  It is a fact of eco- 
nomic life that the wholesale and retail markets in electric
ity, as in every other known product, are not hermetically 
sealed from each other.  To the contrary, transactions that
occur on the wholesale market have natural consequences
at the retail level.  And so too, of necessity, will FERC’s
regulation of those wholesale matters.  Cf. Oneok, Inc. v. 
Learjet, Inc., 575 U. S. ___, ___ (2015) (slip op., at 13) 
(noting that in the similarly structured world of natural
gas regulation, a “Platonic ideal” of strict separation be
—————— 

7 The dissent disputes this framing of the issue, but its criticism
(made by neither EPSA nor its amici) is irrelevant to deciding this case. 
According to the dissent, the FPA prohibits FERC from regulating not 
only retail sales of electricity (as we agree) but also any other sales of
electricity aside from wholesale sales.  See post, at 2–4. But the dissent 
turns out not to argue that the Rule regulates some kind of non-retail, 
non-wholesale sale of electric energy (whatever that might be).  Rather, 
the dissent claims that the Rule regulates retail sales, see post, at 4– 
6—exactly the point that we address, and reject, in the following pages. 
And in any event, the dissent’s framing of the issue is wrong if and to 
the extent it posits some undefined category of other electricity sales
falling within neither FERC’s nor the States’ regulatory authority. 
Sales of electric energy come in two varieties: wholesale and retail.  The 
very case the dissent relies on recognizes that fact by referring to “other
sales, that is, to direct sales for consumptive use.” Panhandle Eastern 
Pipe Line Co. v. Public Serv. Comm’n of Ind., 332 U. S. 507, 516 (1947).
FERC regulates interstate wholesale sales of electricity; the States
regulate retail sales of electricity.  And FERC may also regulate, as it
did here, practices and rules affecting wholesale prices—that is, mat
ters beyond wholesale sales themselves—so long as, in doing so, it does
not trespass on the States’ authority to regulate retail sales of electric 
power. See supra, at 3. 
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tween federal and state realms cannot exist). When FERC 
sets a wholesale rate, when it changes wholesale market 
rules, when it allocates electricity as between wholesale 
purchasers—in short, when it takes virtually any action 
respecting wholesale transactions—it has some effect, in 
either the short or the long term, on retail rates.  That is 
of no legal consequence. See, e.g., Mississippi Power & 
Light Co. v. Mississippi ex rel. Moore, 487 U. S. 354, 365, 
370–373 (1988) (holding that an order regulating whole
sale purchases fell within FERC’s jurisdiction, and 
preempted contrary state action, even though it clearly 
affected retail prices); Nantahala Power & Light Co. v. 
Thornburg, 476 U. S. 953, 959–961, 970 (1986) (same); 
FPC v. Louisiana Power & Light Co., 406 U. S. 621, 636– 
641 (1972) (holding similarly in the natural gas context).
When FERC regulates what takes place on the wholesale
market, as part of carrying out its charge to improve how 
that market runs, then no matter the effect on retail rates, 
§824(b) imposes no bar. 

And in setting rules for demand response, that is all
FERC has done.  The Commission’s Rule addresses—and 
addresses only—transactions occurring on the wholesale
market. Recall once again how demand response works—
and forgive the coming italics.  See supra, at 7–8.  Whole-
sale market operators administer the entire program,
receiving every demand response bid made.  Those opera
tors accept such a bid at the mandated price when (and 
only when) the bid provides value to the wholesale market 
by balancing supply and demand more “cost
effective[ly]”—i.e., at a lower cost to wholesale purchas
ers—than a bid to generate power.  76 Fed. Reg. 16659, 
16666, ¶2, 48.  The compensation paid for a successful bid 
(LMP) is whatever the operator’s auction has determined 
is the marginal price of wholesale electricity at a particu
lar location and time. See id., at 16659, ¶2.  And those 
footing the bill are the same wholesale purchasers that 
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have benefited from the lower wholesale price demand 
response participation has produced. See id., at 16674, 
¶¶99–100. In sum, whatever the effects at the retail level, 
every aspect of the regulatory plan happens exclusively on
the wholesale market and governs exclusively that mar
ket’s rules. 

What is more, the Commission’s justifications for regu
lating demand response are all about, and only about,
improving the wholesale market.  Cf. Oneok, 575 U. S., at 
___ (slip op., at 11) (considering “the target at which [a] 
law aims” in determining whether a State is properly
regulating retail or, instead, improperly regulating whole
sale sales). In Order No. 719, FERC explained that de
mand response participation could help create a “well
functioning competitive wholesale electric energy market”
with “reduce[d] wholesale power prices” and “enhance[d] 
reliability.” 73 Fed. Reg. 64103, ¶16.  And in the Rule 
under review, FERC expanded on that theme. It listed the 
several ways in which “demand response in organized 
wholesale energy markets can help improve the function
ing and competitiveness of those markets”: by replacing 
high-priced, inefficient generation; exerting “downward 
pressure” on “generator bidding strategies”; and “sup
port[ing] system reliability.”  76 id., at 16660, ¶10; see 
Notice of Proposed Rulemaking for Order No. 745, 75 id., 
at 15363–15364, ¶4 (2010) (noting similar aims); supra, at 
7–8. FERC, that is, focused wholly on the benefits that 
demand response participation (in the wholesale market) 
could bring to the wholesale market.  The retail market 
figures no more in the Rule’s goals than in the mechanism
through which the Rule operates. 

EPSA’s primary argument that FERC has usurped state
power (echoed in the dissent) maintains that the Rule 
“effectively,” even though not “nominal[ly],” regulates 
retail prices.  See, e.g., Brief for Respondents 1, 10, 23–27,
35–39; Tr. of Oral Arg. 26, 30; post, at 4–6. The argument 
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begins on universally accepted ground: Under §824(b),
only the States, not FERC, can set retail rates. See, e.g., 
FPC v. Conway Corp., 426 U. S. 271, 276 (1976).  But as 
EPSA concedes, that tenet alone cannot make its case, 
because FERC’s Rule does not set actual rates: States 
continue to make or approve all retail rates, and in doing
so may insulate them from price fluctuations in the whole
sale market. See Brief for Respondents 39. Still, EPSA 
contends, rudimentary economic analysis shows that the 
Rule does the “functional equivalen[t]” of setting—more
particularly, of raising—retail rates.  Id., at 36. That is 
because the opportunity to make demand response bids in 
the wholesale market changes consumers’ calculations.  In 
deciding whether to buy electricity at retail, economically-
minded consumers now consider both the cost of making 
such a purchase and the cost of forgoing a possible de
mand response payment. So, EPSA explains, if a factory 
can buy electricity for $10/unit, but can earn $5/unit for 
not buying power at peak times, then the effective retail
rate at those times is $15/unit: the $10 the factory paid at
retail plus the $5 it passed up.  See id., at 10. And by thus
increasing effective retail rates, EPSA concludes, FERC
trespasses on the States’ ground.

The modifier “effective” is doing quite a lot of work in
that argument—more work than any conventional under
standing of rate-setting allows. The standard dictionary
definition of the term “rate” (as used with reference to
prices) is “[a]n amount paid or charged for a good or ser
vice.” Black’s Law Dictionary 1452 (10th ed. 2014); see, 
e.g., 13 Oxford English Dictionary 208–209 (2d ed. 1989) 
(“rate” means “price,” “cost,” or “sum paid or asked for a 
. . . thing”).  To set a retail electricity rate is thus to estab
lish the amount of money a consumer will hand over in
exchange for power. Nothing in §824(b) or any other part 
of the FPA suggests a more expansive notion, in which
FERC sets a rate for electricity merely by altering con
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sumers’ incentives to purchase that product.8  And neither 
does anything in this Court’s caselaw.  Our decisions 
uniformly speak about rates, for electricity and all else, in
only their most prosaic, garden-variety sense.  As the 
Solicitor General summarized that view, “the rate is what 
it is.” Tr. of Oral Arg. 7.  It is the price paid, not the price 
paid plus the cost of a forgone economic opportunity. 

Consider a familiar scenario to see what is odd about 
EPSA’s theory.  Imagine that a flight is overbooked.  The 
airline offers passengers $300 to move to a later plane that
has extra seats. On EPSA’s view, that offer adds $300— 
the cost of not accepting the airline’s proffered payment—
to the price of every continuing passenger’s ticket.  So a 
person who originally spent $400 for his ticket, and de
cides to reject the airline’s proposal, paid an “effective”
price of $700.  But would any passenger getting off the
plane say he had paid $700 to fly?  That is highly unlikely. 
And airline lawyers and regulators (including many, we
are sure, with economics Ph. D.’s) appear to share that 
common-sensical view. It is in fact illegal to “increase the
price” of “air transportation . . . after [such] air transporta
tion has been purchased by the consumer.” 14 CFR 
§399.88(a) (2015). But it is a safe bet that no airline has 
ever gotten into trouble by offering a payment not to fly.9 

—————— 
8 The dissent offers, alternatively, a definition of “price,” but that only

further proves our point.  “Price,” says the dissent, is “[t]he amount of 
money or other consideration asked for or given in exchange for some
thing else.” Post, at 6 (quoting Black’s Law Dictionary 1380).  But the 
“effective” rates posited by EPSA and the dissent do not meet that test.
If $10 is the actual rate for a unit of retail electricity, that is the only
amount either “asked for” or “given” in exchange for power.  A retail 
customer is asked to pay $10 by its LSE, and if it buys that electricity,
it gives the LSE that same $10.  By contrast, the $15 “effective” rate is
neither asked for nor given by anyone.

9 The dissent replaces our simple, real-world example with a convo
luted, fictitious one—but once again merely confirms our point.  Sup
pose, the dissent says, that an airline cancels a passenger’s $400 ticket; 
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And EPSA’s “effective price increase” claim fares even 
worse when it comes to payments not to use electricity.  In 
EPSA’s universe, a wholesale demand response program 
raises retail rates by compelling consumers to “pay” the 
price of forgoing demand response compensation.  But 
such a consumer would be even more surprised than our 
air traveler to learn of that price hike, because the natural 
consequence of wholesale demand response programs is to
bring down retail rates. Once again, wholesale market
operators accept demand response bids only if those offers 
lower the wholesale price.  See supra, at 7–8.  And when 
wholesale prices go down, retail prices tend to follow, 
because state regulators can, and mostly do, insist that 
wholesale buyers eventually pass on their savings to 
consumers.  EPSA’s theoretical construct thus runs head
long into the real world of electricity sales—where the
Rule does anything but increase retail prices. 

EPSA’s second argument that FERC intruded into the
States’ sphere is more historical and purposive in nature. 
According to EPSA, FERC deliberately “lured [retail cus
tomers] into the[ ] wholesale markets”—and, more, FERC
did so “only because [it was] dissatisfied with the States’
exercise of their undoubted authority” under §824(b) to 
regulate retail sales. Brief for Respondents 23; see id., at 
2–3, 31, 34. In particular, EPSA asserts, FERC disap
proved of “many States’ continued preference” for stable 
—————— 

gives him a refund plus an extra $300; and then tells him that if he
wants to repurchase the ticket, he must pay $700.  Aha!, says the 
dissent—isn’t the price now $700?  See post, at 5–6. Well, yes it is, 
because that is now the actual amount the passenger will have to hand
over to the airline to receive a ticket in exchange (or in the dissent’s 
definition of price, the amount “asked for” and “given,” see n. 8, supra).
In other words, in search of an intuitive way to explain its “effective
rate” theory, the dissent must rely on an “actual rate” hypothetical. 
But all that does is highlight the distance, captured in the law, between 
real prices (reflecting amounts paid) and effective ones (reflecting 
opportunity costs). 
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pricing—that is, for insulating retail rates from short-term
fluctuations in wholesale costs. Id., at 28.  In promoting 
demand response programs—or, in EPSA’s somewhat less
neutral language, in “forc[ing] retail customers to respond
to wholesale price signals”—FERC acted “for the express 
purpose of overriding” that state policy.  Id., at 29, 49. 

That claim initially founders on the true facts of how 
wholesale demand response came about.  Contra EPSA, 
the Commission did not invent the practice.  Rather, and 
as described earlier, the impetus came from wholesale
market operators.  See supra, at 8.  In designing their
newly organized markets, those operators recognized 
almost at once that demand response would lower whole
sale electricity prices and improve the grid’s reliability.  So 
they quickly sought, and obtained, FERC’s approval to 
institute such programs. Demand response, then, 
emerged not as a Commission power grab, but instead as a 
market-generated innovation for more optimally balancing 
wholesale electricity supply and demand. 

And when, years later (after Congress, too, endorsed the
practice), FERC began to play a more proactive role, it did
so for the identical reason: to enhance the wholesale, not 
retail, electricity market.  Like the market operators, 
FERC saw that sky-high demand in peak periods threat
ened network breakdowns, compelled purchases from 
inefficient generators, and consequently drove up whole
sale prices. See, e.g., 73 Fed. Reg. 64103, ¶16; 76 id., at 
16660, ¶10; see supra, at 6–7. Addressing those prob
lems—which demand response does—falls within the 
sweet spot of FERC’s statutory charge.  So FERC took 
action promoting the practice.  No doubt FERC recognized
connections, running in both directions, between the
States’ policies and its own.  The Commission understood 
that by insulating consumers from price fluctuations, 
States contributed to the wholesale market’s difficulties in 
optimally balancing supply and demand. See 76 Fed. Reg. 
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16667–16668, ¶¶57, 59; supra, at 6–7.  And FERC realized 
that increased use of demand response in that market 
would (by definition) inhibit retail sales otherwise subject 
to State control.  See 73 Fed. Reg. 64167.  But nothing 
supports EPSA’s more feverish idea that the Commission’s 
interest in wholesale demand response emerged from a 
yen to usurp State authority over, or impose its own regu
latory agenda on, retail sales. In promoting demand
response, FERC did no more than follow the dictates of its
regulatory mission to improve the competitiveness, effi
ciency, and reliability of the wholesale market. 

Indeed, the finishing blow to both of EPSA’s arguments
comes from FERC’s notable solicitude toward the States. 
As explained earlier, the Rule allows any State regulator 
to prohibit its consumers from making demand response
bids in the wholesale market.  See 76 id., at 16676, ¶114;
73 id., at 64119, ¶154; supra, at 12.  Although claiming
the ability to negate such state decisions, the Commission 
chose not to do so in recognition of the linkage between
wholesale and retail markets and the States’ role in over
seeing retail sales.  See 76 Fed. Reg. 16676, ¶¶112–114.
The veto power thus granted to the States belies EPSA’s
view that FERC aimed to “obliterate[ ]” their regulatory
authority or “override” their pricing policies.  Brief for 
Respondents 29, 33. And that veto gives States the means 
to block whatever “effective” increases in retail rates 
demand response programs might be thought to produce.
Wholesale demand response as implemented in the Rule is
a program of cooperative federalism, in which the States
retain the last word. That feature of the Rule removes 
any conceivable doubt as to its compliance with §824(b)’s 
allocation of federal and state authority. 

C 
One last point, about how EPSA’s position would sub

vert the FPA. 
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EPSA’s jurisdictional claim, as may be clear by now, 
stretches very far.  Its point is not that this single Rule,
relating to compensation levels, exceeds FERC’s power.
Instead, EPSA’s arguments—that rewarding energy con
servation raises effective retail rates and that “luring”
consumers onto wholesale markets aims to disrupt state
policies—suggest that the entire practice of wholesale 
demand response falls outside what FERC can regulate.
EPSA proudly embraces that point: FERC, it declares, 
“has no business regulating ‘demand response’ at all.”  Id., 
at 24. Under EPSA’s theory, FERC’s earlier Order No. 
719, although never challenged, would also be ultra vires 
because it requires operators to open their markets to
demand response bids. And more: FERC could not even 
approve an operator’s voluntary plan to administer a 
demand response program. See Tr. of Oral Arg. 44. That 
too would improperly allow a retail customer to participate
in a wholesale market. 

Yet state commissions could not regulate demand re
sponse bids either. EPSA essentially concedes this point.
See Brief for Respondents 46 (“That may well be true”). 
And so it must. The FPA “leaves no room either for direct 
state regulation of the prices of interstate wholesales” or 
for regulation that “would indirectly achieve the same 
result.” Northern Natural Gas Co. v. State Corporation 
Comm’n of Kan., 372 U. S. 84, 91 (1963). A State could not 
oversee offers, made in a wholesale market operator’s 
auction, that help to set wholesale prices.  Any effort of 
that kind would be preempted. 

And all of that creates a problem.  If neither FERC nor 
the States can regulate wholesale demand response, then 
by definition no one can. But under the Act, no electricity
transaction can proceed unless it is regulable by someone.
As earlier described, Congress passed the FPA precisely to 
eliminate vacuums of authority over the electricity mar
kets.  See supra, at 2–3. The Act makes federal and state 
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powers “complementary” and “comprehensive,” so that 
“there [will] be no ‘gaps’ for private interests to subvert
the public welfare.”  Louisiana Power & Light Co., 406 
U. S., at 631.  Or said otherwise, the statute prevents the 
creation of any regulatory “no man’s land.” FPC v. Trans-
continental Gas Pipe Line Corp., 365 U. S. 1, 19 (1961); see 
id., at 28. Some entity must have jurisdiction to regulate
each and every practice that takes place in the electricity
markets, demand response no less than any other.10 

For that reason, the upshot of EPSA’s view would be to
extinguish the wholesale demand response program in its 
entirety. Under the FPA, each market operator must
submit to FERC all its proposed rules and procedures.
See 16 U. S. C. §§824d(c)–(d); 18 CFR §§35.28(c)(4), 
35.3(a)(1). Assume that, as EPSA argues, FERC could not 
authorize any demand response program as part of that 
package.  Nor could FERC simply allow such plans to go 
into effect without its consideration and approval. There 
are no “off the books” programs in the wholesale electricity
markets—because, once again, there is no regulatory “no 
man’s land.” Transcontinental, 365 U. S., at 19.  The FPA 
mandates that FERC review, and ensure the reasonable
—————— 

10 The dissent contests this point (complaining that our decades’ 
worth of precedents affirming it partly rely on legislative history), but
the example the dissent offers in response misses the mark.  See post, 
at 7–8.  The dissent hypothesizes a rule enabling generators to sell
directly to consumers and fixing all generation, transmission, and retail 
rates. But of course neither FERC nor the States could issue such a 
rule: If FERC did so, it would interfere with the States’ authority over
retail sales and rates as well as (most) generation; if a State did so, it
would interfere with FERC’s power over transmission.  Thus, to imple
ment such a scheme, the States would need to do some things and
FERC to do others.  And if the one or the other declined to cooperate,
then the full scheme could not proceed.  But that just goes to show that 
the FPA divides regulatory power over electricity matters between 
FERC and the States.  The example does nothing to demonstrate that 
some electricity transactions can proceed outside any regulator’s 
authority. 

http:other.10
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ness of, every wholesale rule and practice.  See 16 U. S. C. 
§§824d(a), 824e(a); supra, at 3, 14–15. If FERC could not 
carry out that duty for demand response, then those pro
grams could not go forward.

And that outcome would flout the FPA’s core objects.
The statute aims to protect “against excessive prices” and
ensure effective transmission of electric power.  Pennsyl-
vania Water & Power Co. v. FPC, 343 U. S. 414, 418 
(1952); see Gulf States Util. Co. v. FPC, 411 U. S. 747, 758 
(1973). As shown above, FERC has amply explained how 
wholesale demand response helps to achieve those ends,
by bringing down costs and preventing service interrup
tions in peak periods. See supra, at 20. No one taking 
part in the rulemaking process—not even EPSA— 
seriously challenged that account. Even as he objected to
FERC’s compensation formula, Commissioner Moeller 
noted the unanimity of opinion as to demand response’s 
value: “[N]owhere did I review any comment or hear any 
testimony that questioned the benefit of having demand 
response resources participate in the organized wholesale
energy markets.  On this point, there is no debate.”  76 
Fed. Reg. 16679; see also App. 82, EPSA, Comments on
Proposed Rule (avowing “full[ ] support” for demand re
sponse participation in wholesale markets because of its 
“economic and operational” benefits).11  Congress itself 

—————— 
11 EPSA now contends that wholesale demand response is unneces

sary because state regulators can adopt programs to reduce demand at
the retail level.  See Brief for Respondents 46–47.  For example, States
can insist that utilities give rebates to customers for not using energy 
at certain times.  See n. 2, supra. But according to both the Commis
sion and market participants, state-level programs cannot offer nearly
the same benefits as wholesale demand response because individual 
utilities lack the regional scope and real-time information needed to
identify when demand response will lower prices and ensure reliability
system-wide.  See 73 Fed. Reg. 64103, ¶18; Energy Primer 45–46; Brief 
for NRG Energy, Inc., as Amicus Curiae 20–22. Similarly, FERC 
addressed and rejected the dissent’s suggestion that wholesale market 

http:benefits).11
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agreed, “encourag[ing]” greater use of demand response
participation at the wholesale level.  EPAct §1252(f), 119
Stat. 966.  That undisputed judgment extinguishes any 
last flicker of life in EPSA’s argument.  We will not read 
the FPA, against its clear terms, to halt a practice that so
evidently enables the Commission to fulfill its statutory
duties of holding down prices and enhancing reliability in 
the wholesale energy market. 

III 
These cases present a second, narrower question: Is 

FERC’s decision to compensate demand response provid
ers at LMP—the same price paid to generators—arbitrary
and capricious?  Recall here the basic issue.  See supra, at 
9–12. Wholesale market operators pay a single price—
LMP—for all successful bids to supply electricity at a
given time and place.  The Rule orders operators to pay 
the identical price for a successful bid to conserve electric
ity so long as that bid can satisfy a “net benefits test”—
meaning that it is sure to bring down costs for wholesale 
purchasers.  In mandating that payment, FERC rejected
an alternative proposal under which demand response 
providers would receive LMP minus G (LMP-G), where G 
is the retail rate for electricity. According to EPSA and 
others favoring that approach, demand response providers 
get a windfall—a kind of “double-payment”—unless mar
ket operators subtract the savings associated with con
serving electricity from the ordinary compensation level. 
76 Fed. Reg. 16663, ¶24.  EPSA now claims that FERC 
failed to adequately justify its choice of LMP rather than 

—————— 

operators could pay LSEs to reduce their electricity purchases: Because 
LSEs lose revenues whenever demand goes down, any demand re
sponse programs targeting those actors would be highly inefficient.  See 
FERC, Assessment of Demand Response and Advanced Metering 72
(2006); Tr. of Oral Arg. 56 (Solicitor General noting that LSEs engaged
in demand response would be “cannibaliz[ing] their own profits”). 
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LMP-G. 
In reviewing that decision, we may not substitute our

own judgment for that of the Commission.  The “scope of
review under the ‘arbitrary and capricious’ standard is
narrow.” Motor Vehicle Mfrs. Assn. of United States, Inc. 
v. State Farm Mut. Automobile Ins. Co., 463 U. S. 29, 43 
(1983). A court is not to ask whether a regulatory decision 
is the best one possible or even whether it is better than 
the alternatives. Rather, the court must uphold a rule if
the agency has “examine[d] the relevant [considerations]
and articulate[d] a satisfactory explanation for its action[,] 
including a rational connection between the facts found
and the choice made.” Ibid. (internal quotation marks 
omitted). And nowhere is that more true than in a tech
nical area like electricity rate design: “[W]e afford great 
deference to the Commission in its rate decisions.” Mor-
gan Stanley, 554 U. S., at 532. 

Here, the Commission gave a detailed explanation of its
choice of LMP.  See 76 Fed. Reg. 16661–16669, ¶¶18–67. 
Relying on an eminent regulatory economist’s views, 
FERC chiefly reasoned that demand response bids should 
get the same compensation as generators’ bids because 
both provide the same value to a wholesale market.  See 
id., at 16662–16664, 16667–16668, ¶¶20, 31, 57, 61; see
also App. 829–851, Reply Affidavit of Dr. Alfred E. Kahn
(Aug. 30, 2010) (Kahn Affidavit).  FERC noted that a 
market operator needs to constantly balance supply and 
demand, and that either kind of bid can perform that 
service cost-effectively—i.e., in a way that lowers costs for 
wholesale purchasers.  See 76 Fed. Reg. 16667–16668, 
¶¶56, 61. A compensation system, FERC concluded,
therefore should place the two kinds of bids “on a competi
tive par.” Id., at 16668, ¶61 (quoting Kahn Affidavit); see
also App. 830, Kahn Affidavit (stating that “economic 
efficiency requires” compensating the two equally given
their equivalent function in a “competitive power mar
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ket[ ]”).  With both supply and demand response available 
on equal terms, the operator will select whichever bids, of 
whichever kind, provide the needed electricity at the 
lowest possible cost. See Rehearing Order, 137 FERC, at
62,301–62,302, ¶68 (“By ensuring that both . . . receive the
same compensation for the same service, we expect the 
Final Rule to enhance the competitiveness” of wholesale 
markets and “result in just and reasonable rates”). 

That rationale received added support from FERC’s
adoption of the net benefits test. The Commission realized 
during its rulemaking that in some circumstances a de
mand response bid—despite reducing the wholesale rate—
does not provide the same value as generation.  See 76 
Fed. Reg. 16664–16665, ¶38.  As described earlier, that 
happens when the distinctive costs associated with com
pensating a demand response bid exceed the savings from
a lower wholesale rate: The purchaser then winds up 
paying more than if the operator had accepted the best
(even though higher priced) supply bid available.  See 
supra, at 10–11.  And so FERC developed the net benefits
test to filter out such cases.  See 76 Fed. Reg. 16666– 
16667, ¶¶50–53. With that standard in place, LMP is paid 
only to demand response bids that benefit wholesale pur
chasers—in other words, to those that function as “cost
effective alternative[s] to the next highest-bid generation.” 
Id., at 16667, ¶54.  Thus, under the Commission’s ap
proach, a demand response provider will receive the same 
compensation as a generator only when it is in fact provid
ing the same service to the wholesale market.  See ibid., 
¶53.

The Commission responded at length to EPSA’s con
trary view that paying LMP, even in that situation, will 
overcompensate demand response providers because they 
are also “effectively receiv[ing] ‘G,’ the retail rate that they
do not need to pay.” Id., at 16668, ¶60. FERC explained
that compensation ordinarily reflects only the value of the 
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service an entity provides—not the costs it incurs, or
benefits it obtains, in the process. So when a generator 
presents a bid, “the Commission does not inquire into the
costs or benefits of production.”  Ibid., ¶62.  Different 
power plants have different cost structures.  And, indeed, 
some plants receive tax credits and similar incentive 
payments for their activities, while others do not.  See 
Rehearing Order, 137 FERC, at 62,301, ¶65, and n. 122. 
But the Commission had long since decided that such
matters are irrelevant: Paying LMP to all generators—
although some then walk away with more profit and some 
with less—“encourages more efficient supply and demand
decisions.” 76 Fed. Reg. 16668, ¶62 (internal quotation
marks omitted).  And the Commission could see no eco
nomic reason to treat demand response providers any 
differently. Like generators, they too experience a range
of benefits and costs—both the benefits of not paying for 
electricity and the costs of not using it at a certain time. 
But, FERC again concluded, that is immaterial: To in
crease competition and optimally balance supply and 
demand, market operators should compensate demand 
response providers, like generators, based on their contri
bution to the wholesale system.  See ibid.; 137 FERC, at 
62,300, ¶60.

Moreover, FERC found, paying LMP will help demand 
response providers overcome certain barriers to participa
tion in the wholesale market.  See 76 Fed. Reg. 16667– 
16668, ¶¶57–59. Commenters had detailed significant
start-up expenses associated with demand response, in
cluding the cost of installing necessary metering technol- 
ogy and energy management systems. See id., at 16661, 
¶18, 16667–16668, ¶57; see also, e.g., App. 356, Viridity 
Energy, Inc., Comments on Proposed Rule on Demand 
Response Compensation in Organized Wholesale Energy 
Markets (May 13, 2010) (noting the “capital investments
and operational changes needed” for demand response 
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participation).  The Commission agreed that such factors
inhibit potential demand responders from competing with 
generators in the wholesale markets.  See 76 Fed. Reg.
16668, ¶59.  It concluded that rewarding demand response
at LMP (which is, in any event, the price reflecting its 
value to the market) will encourage that competition and, 
in turn, bring down wholesale prices.  See ibid. 

Finally, the Commission noted that determining the “G”
in the formula LMP-G is easier proposed than accom
plished. See ibid., ¶63. Retail rates vary across and even
within States, and change over time as well.  Accordingly, 
FERC concluded, requiring market operators to incorpo
rate G into their prices, “even though perhaps feasible,”
would “create practical difficulties.”  Ibid.  Better, then, 
not to impose that administrative burden.

All of that together is enough.  The Commission, not this 
or any other court, regulates electricity rates.  The dis-
puted question here involves both technical understanding 
and policy judgment. The Commission addressed that 
issue seriously and carefully, providing reasons in support
of its position and responding to the principal alternative
advanced. In upholding that action, we do not discount
the cogency of EPSA’s arguments in favor of LMP-G.  Nor 
do we say that in opting for LMP instead, FERC made the
better call. It is not our job to render that judgment, on
which reasonable minds can differ.  Our important but 
limited role is to ensure that the Commission engaged in
reasoned decisionmaking—that it weighed competing
views, selected a compensation formula with adequate 
support in the record, and intelligibly explained the
reasons for making that choice.  FERC satisfied that 
standard. 

IV 
FERC’s statutory authority extends to the Rule at issue 

here addressing wholesale demand response.  The Rule 
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governs a practice directly affecting wholesale electricity 
rates. And although (inevitably) influencing the retail
market too, the Rule does not intrude on the States’ power 
to regulate retail sales. FERC set the terms of transac
tions occurring in the organized wholesale markets, so as
to ensure the reasonableness of wholesale prices and the 
reliability of the interstate grid—just as the FPA contem
plates. And in choosing a compensation formula, the 
Commission met its duty of reasoned judgment.  FERC 
took full account of the alternative policies proposed, and 
adequately supported and explained its decision.  Accord
ingly, we reverse the judgment of the Court of Appeals for 
the District of Columbia Circuit and remand the cases for 
further proceedings consistent with this opinion. 

It is so ordered. 

JUSTICE ALITO took no part in the consideration or 
decision of these cases. 
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SUPREME COURT OF THE UNITED STATES 

Nos. 14–840 and 14–841 

FEDERAL ENERGY REGULATORY COMMISSION, 
PETITIONER 

14–840 v. 
ELECTRIC POWER SUPPLY ASSOCIATION, ET AL. 

ENERNOC, INC., ET AL., PETITIONERS 
14–841 v. 

ELECTRIC POWER SUPPLY ASSOCIATION, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

[January 25, 2016]

 JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting. 

I believe the Federal Power Act (FPA or Act), 16 U. S. C.
§791a et seq., prohibits the Federal Energy Regulatory 
Commission (FERC) from regulating the demand response 
of retail purchasers of power.  I respectfully dissent from
the Court’s holding to the contrary. 

I 

A 


I agree with the majority that FERC has the authority 
to regulate practices “affecting” wholesale rates. 
§§824d(a), 824e(a); Mississippi Power & Light Co. v. Mis-
sissippi ex rel. Moore, 487 U. S. 354, 371 (1988).  I also 
agree that this so-called “affecting” jurisdiction cannot be
limitless.  And I suppose I could even live with the Court’s
“direct effect” test as a reasonable limit.  Ante, at 15.  But 
as the majority recognizes, ante, at 17, that extratextual 
limit on the “affecting” jurisdiction merely supplements, 
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not supplants, limits that are already contained in the 
statutory text and structure.  I believe the Court miscon-
strues the primary statutory limit.  (Like the majority, I 
think that deference under Chevron U. S. A. Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U. S. 837 (1984), 
is unwarranted because the statute is clear.)

The Act grants FERC authority to regulate the “genera-
tion . . . [and] transmission of electric energy in interstate 
commerce and the sale of such energy at wholesale.” 
§824(a). Yet the majority frames the issue thusly: “[T]o 
uphold the [r]ule, we also must determine that it does not 
regulate retail electricity sales.”  Ante, at 17. That formu-
lation inverts the proper inquiry.  The pertinent question
under the Act is whether the rule regulates sales “at 
wholesale.”  If so, it falls within FERC’s regulatory author-
ity. If not, the rule is unauthorized whether or not it 
happens to regulate “retail electricity sales”; for, with 
exceptions not material here, the FPA prohibits FERC
from regulating “any other sale of electric energy” that is 
not at wholesale.  §824(b)(1) (emphasis added).  (The
majority wisely ignores FERC’s specious argument that
the demand-response rule does not regulate any sale, 
wholesale or retail. See Brief for Petitioner in No. 14–840, 
p. 39. Paying someone not to conclude a transaction that 
otherwise would without a doubt have been concluded is 
most assuredly a regulation of that transaction.  Cf. Gon-
zales v. Raich, 545 U. S. 1, 39–40 (2005) (SCALIA, J., con-
curring in judgment).)

Properly framing the inquiry matters not because I
think there exists “some undefined category of . . . electric-
ity sales” that is “non-retail [and] non-wholesale,” ante, at 
18, n. 7,* but because a proper framing of the inquiry is 

—————— 

*Although the majority dismisses this possibility, in fact it appears to
think that demand response is in that category: It rejects the conclusion
that the demand-response rule regulates retail sales, ante, at 17–23, 
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important to establish the default presumption regarding 
the scope of FERC’s authority.  While the majority would 
find every sale of electric energy to be within FERC’s 
authority to regulate unless the transaction is demonstra-
bly a retail sale, the statute actually excludes from FERC’s 
jurisdiction all sales of electric energy except those that 
are demonstrably sales at wholesale. 

So what, exactly, is a “sale of electric energy at whole-
sale”? We need not guess, for the Act provides a defini-
tion: “a sale of electric energy to any person for resale.” 
§824(d) (emphasis added). No matter how many times the 
majority incants and italicizes the word “wholesale,” ante, 
at 19–20, nothing can change the fact that the vast major-
ity of (and likely all) demand-response participants—
“[a]ggregators of multiple users of electricity, as well as 
large-scale individual users like factories or big-box
stores,” ante, at 7—do not resell electric energy; they con-
sume it themselves. FERC’s own definition of demand 
response is aimed at energy consumers, not resellers.  18 
CFR §35.28(b)(4) (2015).

It is therefore quite beside the point that the challenged
“[r]ule addresses—and addresses only—transactions
occurring on the wholesale market,” ante, at 19. For 
FERC’s regulatory authority over electric-energy sales 
depends not on which “market” the “transactions occu[r] 
on” (whatever that means), but rather on the identity of 
the putative purchaser. If the purchaser is one who resells 
electric energy to other customers, the transaction is one
“at wholesale” and thus within FERC’s authority.  If not, 
then not. Or so, at least, says the statute.  As we long ago 
said of the parallel provision in the Natural Gas Act, 15 
U. S. C. §717, “[t]he line of the statute [i]s thus clear and 

—————— 


yet also implicitly rejects the conclusion that it regulates wholesale

sales—otherwise why rely on FERC’s “affecting ” jurisdiction to rescue 

the rule’s legitimacy? 
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complete. It cut[s] sharply and cleanly between sales for 
resale and direct sales for consumptive uses.  No excep-
tions [a]re made in either category for particular uses, 
quantities, or otherwise.”  Panhandle Eastern Pipe Line 
Co. v. Public Serv. Comm’n of Ind., 332 U. S. 507, 517 
(1947). The majority makes no textual response to this
plain reading of the statute.

The demand-response bidders here indisputably do not
resell energy to other customers.  It follows that the rule 
does not regulate electric-energy sales “at wholesale,” and 
16 U. S. C. §824(b)(1) therefore forbids FERC to regulate 
these demand-response transactions. See New York v. 
FERC, 535 U. S. 1, 17 (2002).  That is so whether or not 
those transactions “directly affect” wholesale rates; as we 
recently said in another context, we will not adopt a con-
struction that “needlessly produces a contradiction in the 
statutory text.” Shapiro v. McManus, 577 U. S. ___, ___ 
(2015) (slip op., at 4). A faithful application of that princi-
ple would compel the conclusion that FERC may not “do 
under [§§824d(a) and 824e(a)] what [it] is forbidden to do 
under [§824(b)(1)].” Id., at ___ (slip op., at 5). 

B 
The analysis could stop there.  But the majority is

wrong even on its own terms, for the rule at issue here
does in fact regulate “retail electricity sales,” which are
indisputably “matters . . . subject to regulation by the 
States” and therefore off-limits to FERC.  §824(a); see FPC 
v. Conway Corp., 426 U. S. 271, 276 (1976); Panhandle 
Eastern Pipe Line Co., supra, at 517–518.  The demand-
response participants are retail customers—they purchase 
electric energy solely for their own consumption.  And 
FERC’s demand-response scheme is intentionally “de-
signed to induce lower consumption of electric energy”—in 
other words, to induce a reduction in “retail electricity
sales”—by offering “incentive payments” to those custom-
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ers. 18 CFR §35.28(b)(4). The incentive payments effec-
tively increase the retail price of electric energy for partic-
ipating customers because they must now account for the 
opportunity cost of using, as opposed to abstaining from
using, more energy.  In other words, it literally costs them 
more to buy energy on the retail market. In the court 
below, FERC conceded that offering credits to retail cus-
tomers to reduce their electricity consumption “would be
an impermissible intrusion into the retail market” because 
it would in effect regulate retail rates.  753 F. 3d 216, 223 
(CADC 2014). Demand-response incentive payments are
identical in substance. 

The majority resists this elementary economic conclu-
sion (notwithstanding its own exhortation to “think back 
to Econ 101,” ante, at 5). Why?  Because its self-
proclaimed “common-sensical” view dictates otherwise. 
Ante, at 22. Maybe the easiest way to see the majority’s
error is to take its own example: an airline passenger who
rejects a $300 voucher for taking a later flight.  Consider 
the following formulation of that example, indistinguish-
able in substance from the majority’s formulation.  (Indis-
tinguishable because the hypothetical passenger has 
exactly the same options and outcomes available to him.)
Suppose the airline said to the passenger: “We have proac-
tively canceled your ticket and refunded $400 to your 
account; and because we have inconvenienced you, we
have also deposited an extra $300.  The money is yours to
use as you like. But if you insist on repurchasing a ticket 
on the same flight, you must not only pay us $400, but 
return the $300 too.” Now what is the effective price of 
the ticket?  Sometimes an allegedly commonsensical intui-
tion is just that—an intuition, often mistaken.

Moving closer to home, recall that demand-response
participants must choose either to purchase a unit of 
energy at the prevailing retail price (say $10) or to with-
hold from purchasing that unit and receive instead an 
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incentive payment (of say $5).  The two options thus pre-
sent a choice between having a unit of energy, on the one 
hand, and having $15 more in the bank, on the other. To 
repeat: take the energy, be $15 poorer; forgo the energy, be
$15 richer. Is that not the very definition of price?  See 
Black’s Law Dictionary 1380 (10th ed. 2014) (“[t]he 
amount of money or other consideration asked for or given
in exchange for something else”).  In fact, is that not the 
majority’s definition of price? Ante, at 21 (“the amount of 
money a consumer will hand over in exchange for power”).

In any event, the majority appears to recognize that the
effective price is indeed $15—just as the effective price of 
the airline ticket in the hypothetical is $700. Ante, at 22– 
23, n. 9.  That recognition gives away the game.  For 
FERC is prohibited not just from directly setting or modi-
fying retail prices; it is prohibited from regulating retail 
sales, no matter the means.  Panhandle Eastern Pipe Line 
Co., supra, at 517. Whether FERC sets the “real” retail 
price (to use the majority’s idiosyncratic terminology, ante, 
at 23, n. 9) or the “effective” retail price is immaterial; 
either way, the rule—by design—induces demand-
response participants to forgo retail electric-energy pur-
chases they otherwise would have made.  As noted, even 
FERC conceded that offering credits to retail customers
would impermissibly regulate retail sales. The majority
blithely overlooks this concession in favor of its own my-
opic view of retail pricing—all the while evading the incon-
venient fact that fiddling with the effective retail price of 
electric energy, be it through incentive payments or hypo-
thetical credits, regulates retail sales of electric energy no
less than does direct ratesetting. 

C 
The majority cites dicta in several of our opinions ex-

pressing the assumption that state jurisdiction and federal
jurisdiction under FERC cover the field, so that there is no 



 Cite as: 577 U. S. ____ (2016) 7 

 

SCALIA, J., dissenting 

regulatory “gap”; one entity or the other “must have juris-

diction to regulate each and every practice that takes 

place in the electricity markets.”  Ante, at 27.  The cases 

that express such a principle, with respect to the Federal 

Power Act and its companion the Natural Gas Act, base it 

(no surprise) on legislative history.  See, e.g., FPC v. Loui-

siana Power & Light Co., 406 U. S. 621, 631 (1972); FPC v. 

Transcontinental Gas Pipe Line Corp., 365 U. S. 1, 19 

(1961); Panhandle Eastern Pipe Line Co., 332 U. S., at 

517–518, and n. 13.  One would expect the congressional 

proponents of legislation to assert that it is “comprehen-

sive” and leaves no stone unturned.  But even if one is a 

fan of legislative history, surely one cannot rely upon such 

generalities in determining what a statute actually does.  

Whether it is “comprehensive” and leaves not even the 

most minor regulatory “gap” surely depends on what it 

says and not on what its proponents hoped to achieve.  I 

cannot imagine a more irrational interpretive principle 

than the following, upon which the majority evidently 

relies: 

“[W]hen a dispute arises over whether a given trans-

action is within the scope of federal or state regulatory 

authority, we are not inclined to approach the prob-

lem negatively, thus raising the possibility that a ‘no 

man’s land’ will be created.  That is to say, in a bor-

derline case where congressional authority is not ex-

plicit we must ask whether state authority can practi-

cably regulate a given area and, if we find that it 

cannot, then we are impelled to decide that federal 

authority governs.”  Transcontinental Gas Pipe Line 

Corp., supra, at 19–20 (citation omitted). 

That extravagant and otherwise-unheard-of method of 

establishing regulatory jurisdiction was not necessary to 

the judgments that invoked it, and should disappear in the 

Court’s memory hole. 
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Suppose FERC decides that eliminating the middleman 
would benefit the public, and therefore promulgates a rule
allowing electric-energy generators to sell directly to retail
consumers across state lines and fixing generation, trans-
mission, and retail rates for such sales.  I think it obvious 
this hypothetical scheme would be forbidden to FERC. 
Yet just as surely the States could not enact it either, for 
only FERC has authority to regulate “the transmission of 
electric energy in interstate commerce.”  16 U. S. C. 
§824(b)(1); see also New York, 535 U. S., at 19–20.  Is this 
a regulatory “gap”? Has the generator-to-consumer sales
scheme fallen into a regulatory “no man’s land”?  Must 
FERC therefore be allowed to implement this scheme on
its own? Applying the majority’s logic would yield nothing 
but “yesses.” Yet the majority acknowledges that neither
FERC nor the States have regulatory jurisdiction over this 
scheme. Ante, at 27, n. 10.  Such sales transactions, in-
volving a mix of retail and wholesale players—as the 
demand-response scheme does—can be regulated (if at all)
only by joint action. I would not call that a “problem,” 
ante, at 26; I would call it an inevitable consequence of the
federal-state division created by the FPA.

The majority is evidently distraught that affirming the
decision below “would . . . extinguish the wholesale de-
mand response program in its entirety.”  Ante, at 27. 
Alarmist hyperbole.  Excluding FERC jurisdiction would 
at most eliminate this particular flavor of FERC-regulated 
demand response. Nothing prevents FERC from tweaking 
its demand-response scheme by requiring incentive pay-
ments to be offered to wholesale customers, rather than 
retail ones. Brief for Respondent Electric Power Supply
Assn. (EPSA) et al. 47–48; Brief for Respondents Midwest 
Load-Serving Entities 10–11.  And retail-level demand-
response programs, run by the States, do and would con-
tinue to exist. See Brief for Respondent EPSA et al. 46–
47; Brief for Respondents Midwest Load-Serving Entities 
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6–11. In fact Congress seemed to presuppose that States, 
not FERC, would run such programs: The relevant provi-
sions of the Energy Policy Act of 2005, 119 Stat. 594 et 
seq., are intended “to encourage States to coordinate, on a 
regional basis, State energy policies to provide reliable and 
affordable demand response services.” §1252(e)(1), id., at 
965, codified at 16 U. S. C. §2642 note (emphasis added). 
That statute also imposes several duties on the Secretary
of Energy to assist States in implementing demand-
response programs. §§1252(e)(2), (e)(3), 119 Stat. 965– 
966. In context, §1252(f) of the 2005 Act is therefore best 
read as directing the Secretary to eliminate “unnecessary 
barriers” to States’ adopting and implementing demand-
response systems—and not, as the majority contends, 
as “praising wholesale demand response” systems to be
deployed and regulated by FERC, ante, at 9 (emphasis 
added).

Moreover, the rule itself allows States to forbid their 
retail customers to participate in the existing demand-
response scheme.  18 CFR §35.28(g)(1)(i)(A); see Brief for 
Petitioner in No. 14–840, at 43. The majority accepts
FERC’s argument that this is merely a matter of grace,
and claims that it puts the “finishing blow” to respondents’ 
argument that 16 U. S. C. §824(b)(1) prohibits the scheme. 
Ante, at 25. Quite the contrary.  Remember that the 
majority believes FERC’s authority derives from 16
U. S. C. §§824d(a) and 824e(a), the grants of “affecting” 
jurisdiction. Yet those provisions impose a duty on FERC 
to ensure that “all rules and regulations affecting or per-
taining to [wholesale] rates or charges shall be just and 
reasonable.”  §824d(a) (emphasis added); see §824e(a) 
(similar); Conway Corp., 426 U. S., at 277–279.  If induc-
ing retail customers to participate in wholesale demand-
response transactions is necessary to render wholesale 
rates “just and reasonable,” how can FERC, consistent 
with its statutory mandate, permit States to thwart such 
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participation?  See Brief for United States as Amicus 
Curiae 20–21, in Hughes v. Talen Energy Marketing, LLC, 
No. 14–614 etc., now pending before the Court (making an
argument similar to ours); cf. New England Power Co. v. 
New Hampshire, 455 U. S. 331, 339–341 (1982).  Although
not legally relevant, the fact that FERC—ordinarily so 
jealous of its regulatory authority, see Brief for United
States as Amicus Curiae in No. 14–614 etc.—is willing to
let States opt out of its demand-response scheme serves to
highlight just how far the rule intrudes into the retail 
electricity market. 

II 
Having found the rule to be within FERC’s authority,

the Court goes on to hold that FERC’s choice of compen-
sating demand-response bidders with the “locational
marginal price” is not arbitrary and capricious.  There are 
strong arguments that it is.  Brief for Robert L. Borlick 
et al. as Amici Curiae 5–34. Since, however, I believe 
FERC’s rule is ultra vires I have neither need nor desire to 
analyze whether, if it were not ultra vires, it would be
reasonable. 

* * * 


For the foregoing reasons, I respectfully dissent. 
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