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September	17,	2013	

Regulations	Division,	Office	of	General	Counsel	
Department	of	Housing	and	Urban	Development	
451	7th	Street,	SW,	Room	10276	
Washington,	DC	20410‐0500		
	
Dear	Regulations	Division:	

The	Institute	for	Policy	Integrity	at	New	York	University	School	of	Law	(“Policy	Integrity”)	
respectfully	submits	these	comments	on	the	Department	of	Housing	and	Urban	Development’s	
(“HUD”)	Affirmatively	Furthering	Fair	Housing	rule.1		

Policy	Integrity	is	a	non‐partisan	think‐tank	dedicated	to	improving	the	quality	of	government	
decisionmaking	through	advocacy	and	scholarship	in	the	fields	of	administrative	law,	economics,	
and	public	policy.	

Policy	Integrity	acknowledges	HUD’s	hard	work	on	the	Affirmatively	Furthering	Fair	Housing	rule.		
In	May	2013,	before	the	proposed	rule	was	released,	Policy	Integrity	published	a	regulatory	report	
recommending	improvements	to	the	rule	during	its	development.		We	attach	and	incorporate	that	
regulatory	report	by	reference	here.		We	note	that	HUD	has	implemented	several	of	our	
recommendations	in	its	proposed	rule.		In	particular,	we	commend	HUD	for	more	clearly	defining	
its	goals	in	“affirmatively	furthering	fair	housing,”	as	well	as	providing	metrics	and	data	by	which	
municipalities	can	measure	their	compliance	with	the	mandate.	

However,	HUD	should	still	consider	making	additional	changes	to	the	rule	consistent	with	our	
recommendations.		As	discussed	in	our	report,	the	agency	should	provide	additional	guidance	on	
how	grantees	and	the	agency	can	measure—if	possible	through	a	single	aggregate	metric—
prospective	and	existing	projects’	effectiveness	at	furthering	fair	housing.		The	agency	should	also	
encourage	grantees	to	conduct	cost‐effectiveness	analyses	in	determining	which	projects	to	pursue.		
As	the	program	develops,	the	agency	should	collect	additional	data	on	the	benefits	of	fair	housing,	
which	can	be	used	to	conduct	cost‐benefit	analyses	to	aid	in	resource	allocation	in	the	future.	

We	appreciate	your	extensive	and	important	work	in	the	development	of	this	rule,	and	we	thank	
you	for	your	consideration	of	our	comments.	
	

Sincerely,	
	
	
Denise	A.	Grab	
Jason	A	Schwartz	
Institute	for	Policy	Integrity	
New	York	University	School	of	Law

                                                 
1	Affirmatively	Furthering	Fair	Housing,	78	Fed.	Reg.	43,710	(July	19,	2013).	
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Executive Summary
Problems concerning the clarity and enforceability of the U.S. Department of Housing and Urban 
Development’s (HUD) current affi  rmatively furthering fair housing regulation have come to light 
prominently over the last few years, particularly in the Westchester County litigation of 2009.1  To address 
these problems, HUD has indicated that it intends to promulgate new regulations, with publication of a 
proposed rule expected in the near future.  Th is regulation should help guide grantees in craft ing more 
effi  cient fair housing projects.2

HUD is required by executive order to “design its regulations in the most cost-eff ective manner to achieve 
the regulatory objective”3  and to “assess both the costs and the benefi ts of the intended regulation and . . .  
adopt a regulation only upon a reasoned determination that the benefi ts of the intended regulation justify 
its costs.”4  Th e Offi  ce of Management and Budget (OMB) issues guidance to Federal agencies on how to 
perform the needed regulatory analysis, including how to conduct cost-eff ectiveness analysis and cost-
benefi t analysis.5  Th ese methods of analysis are consistent with economic principles and HUD should 
adhere to them whenever possible.

In order to maximize the eff ectiveness of the regulation, and for reasons of good governance, the new 
regulation should achieve the following objectives:

 HUD should clearly defi ne “affi  rmatively furthering fair housing,” articulating the specifi c goals 
of the mandate;

 HUD should determine how best to measure the eff ectiveness of a program with respect to 
achieving those goals; 

 HUD should encourage grantees to perform cost-eff ectiveness analysis when evaluating projects, 
which would assist HUD and its grantees in determining which projects most effi  ciently meet 
the requirements of the mandate; and

 In the long run, HUD should collect data on the benefi ts of such projects, with the goal of 
conducting cost-benefi t analyses to determine whether funding levels are appropriate for these 
projects.

HUD has never laid down an authoritative defi nition of what is meant by affi  rmatively furthering fair 
housing.  It should do so in this regulation.  If HUD clearly defi nes the goals of affi  rmatively furthering 
fair housing and provides appropriate metrics for measuring the eff ectiveness of housing programs with 
respect to those goals, then encouraging HUD grantees to use cost-eff ectiveness analysis will best advance 
fair housing given the resources allocated to them.

In the short term, HUD should consider the funds it has given to grantees as fi xed, since they have 
presumably already been allocated or budgeted for.  Cost-eff ectiveness analysis will indicate which 
programs achieve the greatest level of fair housing per unit of cost.  In the long term, however, HUD 
should assess and (where possible) monetize the benefi ts of these programs, with the goal of conducting 
cost-benefi t analyses.  Th is will allow HUD to determine whether the amount they are devoting to fair 
housing projects is optimal, or whether spending on these projects should increase or decrease.
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Analysis
HUD Can Improve on Past Approaches to Affi rmatively Furthering Fair Housing 

Congress passed the Fair Housing Act (“FHA”) in 1968, prohibiting discrimination in the sale, rental, 
and fi nancing of housing and in other housing-related transactions, on the basis of race, color, national 
origin, religion, sex, familial status, and disability.6  Th e affi  rmatively furthering fair housing requirement 
follows from the statutory mandate included in Section 3608 of the FHA that HUD shall “administer 
the programs and activities relating to housing and urban development . . . in a manner affi  rmatively to 
further the policies of this subchapter.”7  As such, HUD must affi  rmatively further fair housing when 
administering its federal housing assistance, such as through its Community Development Block Grant 
funding program.8 

Notably, the FHA does not defi ne what it means to “affi  rmatively further fair housing.”9  In interpreting 
congressional intent as to the meaning of the mandate, scholars and commentators have oft en looked to 
the bill’s legislative history to suggest that the point of § 3608 was to encourage HUD and other federal 
agencies to take a more active role in ending segregation.10  Senator Brooke, one of the key sponsors of the 
Act, noted that “an overwhelming proportion of public housing . . . directly built, fi nanced and supervised 
by the Federal Government—is racially segregated,” and concluded that Title VI of the Civil Rights Act of 
1964 had not achieved its goal because “[r]arely does HUD withhold funds or defer action in the name of 
desegregation.”11 

In the absence of a clear statutory defi nition, HUD has broad discretion in craft ing the regulations that 
eff ectuate the statute.12  Prior to the Obama administration, HUD had taken some small steps towards 
a defi nition.  For instance, in the Fair Housing Planning Guide promulgated in 1995, HUD defi ned 
the requirement to affi  rmatively further fair housing as requiring a grantee to (1) conduct an analysis 
identifying “impediments to fair housing choice within the jurisdiction,” (2) take the appropriate actions 
in order to overcome any identifi ed impediments, and (3) maintain records of the analysis conducted 
and subsequent actions taken.13  In addition to conducting this Analysis of Impediments, the current 
regulations also require HUD grantees to certify that “the grant will be conducted and administered 
in conformity with the Civil Rights Act of 1964 . . . and the Fair Housing Act . . . and the grantee will 
affi  rmatively further fair housing.”14  HUD has generally presumed grantees to be in compliance with the 
affi  rmatively furthering fair housing requirement so long as they complete an Analysis to Impediments to 
Fair Housing Choice and take actions to address any identifi ed impediments.15  

Housing advocates16 and independent reviewers like the Government Accountability Offi  ce17 have 
decried the Analysis to Impediments reports as insuffi  cient to address housing inequality, both as 
designed and due to lackluster enforcement. By 2010, HUD began revising its affi  rmatively furthering fair 
housing policy, shift ing toward a more concrete defi nition of “affi  rmatively furthering fair housing” and 
toward clearer measures of how grantees could comply with this requirement.  

It its June 2010 Notice of Funding Availability, HUD revised the criteria it uses to select recipients of 
its competitive grants.  Since 2010, in order to receive full points for the affi  rmatively furthering fair 
housing policy priority, applicants must “not only identify the specifi c activities to be undertaken to solve 
identifi ed problems, but also identify the quantifi able outcomes that the grantee will measure in order to 
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track the progress of these eff orts.”18  Applicants must “explain how they will collect baseline and outcome 
data, and they must provide evidence of capacity to collect and interpret this data.”19  Grantees must 
explain how they will achieve outcomes in areas such as: (1) decreasing racial segregation in housing 
developments, neighborhoods, or communities; (2) creating regional plans that result in more integrated 
living patt erns and reduce other eff ects of formerly de jure segregation; (3) increasing the number of 
HUD-assisted households in mixed-income low-poverty communities with access to opportunities in 
education, employment, transportation, and essential goods and services; and (4) increasing the number 
of HUD-assisted households that live outside neighborhoods of concentrated poverty.20  In addition, 
all grantees—regardless of whether they earn full points for the affi  rmatively furthering fair housing 
priority—must address at least one of the following objectives: “(1) help overcome any impediments to 
fair housing choice related to the assisted program or activity itself; (2) promote racially, ethnically, and 
socioeconomically diverse communities; or (3) promote housing-related opportunities that overcome 
the eff ects of past discrimination because of race, color, national origin, religion, sex, disability, and 
familial status.”21

HUD has also worked on revising the formal guidance surrounding the obligation to affi  rmatively 
further fair housing.22  Th e initial goal of this rulemaking process was to create “fair housing performance 
standards” that would “foster eff ective fair housing strategies” and “provide clear guidance to local 
communities, public housing agencies, and assisted housing providers to help them in their eff orts 
to responsibly identify and solve fair housing problems, as these recipients strive to achieve equal 
opportunity in housing for all.”23  Notably, HUD intended the rule to “provide specifi c standards 
and the bases upon which these requirements would be measured—both for purposes of receiving 
HUD funds and to aid the Department in determining that recipients are in compliance with the 
applicable requirements.”24  HUD submitt ed the proposed rule for review by the Offi  ce of Information 
and Regulatory Aff airs (OIRA ) in 2012.25  OIRA  concluded its review in July 2012, deeming the rule 
consistent with regulatory review requirements, as long as HUD undertook recommended changes.26  

Aft er OIRA ’s review, HUD revised its description of its goals for the rulemaking, adding more details 
about the proposed changes, while reducing its former emphasis on specifi c standards and measurable 
outcomes.  Th e new goal of the rulemaking is to “provide HUD program participants with more 
eff ective means to affi  rmatively further the purposes and policies of the Fair Housing Act.”27  It noted 
that the current “analysis of impediments to fair housing choice and . . . certifi cation that the grantee 
is affi  rmatively furthering fair housing” have “been found not as eff ective as envisioned.”28  It proposes 
“replac[ing] existing requirements with a fair housing assessment and planning process that is intended 
to aid HUD program participants in improving access to opportunity and advancing the ability for all 
families to make true housing choices.”29  HUD would “provide States, local governments, and public 
housing agencies, as well as the communities they serve, with local and regional data on . . . patt erns of 
integration and segregation, and racially and ethnically concentrated areas of poverty.”30  HUD will also 
commit to “greater engagement and bett er guidance for program participants in fulfi lling their obligation 
to affi  rmatively further fair housing.”31

HUD has also piloted new metrics for evaluating fair housing in new, regionally focused grant programs.  
In particular, HUD has employed a new “Fair Housing and Equity Assessment” process in its Sustainable 
Communities Initiative, which housing advocates have viewed as a preview of some possible changes in 
the upcoming affi  rmatively furthering fair housing regulation.32  Th e Fair Housing and Equity Assessment 
process is largely focused on data analysis and planning, addressing several diff erent issues.33  In particular, 
an applicant must consider: (1) “Segregated Areas and Areas of Increasing Diversity and/or Racial/
Ethnic Integration;” (2) “Racially/Ethnically Concentrated Areas of Poverty;” (3) “Access to Existing 
Areas of High Opportunity;” (4) “Major Public Investments;” and (5) “Fair Housing Issues, Services, 
and Activities.”34  An applicant must go through several steps: (1) sett ing an approach to the Fair Housing 
Equity Assessment in conjunction with a HUD representative; (2) data analysis based on HUD-provided 
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data that is relevant to the applicant’s particular region; (3) creation of an analysis document that explains 
how the applicant plans to fulfi ll the requirements of the program; (4) engagement with the program 
fi ndings by key decisionmakers at the regional level; and (5) determination of how the fi ndings will aff ect 
regional planning (also called the “bridge”).35  In a training webinar on the new program, HUD off ered 
examples of metrics that could be used to satisfy the data analysis requirements for each of the diff erent 
key issues.36

HUD’s forthcoming regulations are welcomed as a means to clarify the requirements imposed by the 
affi  rmatively furthering fair housing mandate as well as to bett er enable compliance with and enforcement 
of the mandate.  Moreover, HUD should take this opportunity to ensure that grantees further fair housing 
using the most effi  cient means possible.  Cost-eff ectiveness analysis can be a particularly useful tool to aid 
grantees in deciding which projects to fund.  Th e further step of conducting cost-benefi t analysis, to help 
inform choices about the total level of funding devoted to affi  rmatively furthering fair housing, will rely 
on monetization of the benefi ts and costs of these projects. HUD can take steps now to collect data and 
identify research needs for further monetization eff orts.    

Cost-Effectiveness Analysis Can Improve Grantee Decisionmaking 

 Cost-eff ectiveness analysis is a powerful method to determine the most eff ective use of limited resources 
to achieve a defi ned goal.37  In cases in which there are multiple alternatives to achieving the same primary 
outcome, cost-eff ectiveness analysis can assist policymakers in choosing the best regulatory action.38  
Cost-eff ectiveness analysis is particularly useful when the costs of a program are relatively well-known, 
but benefi ts are hard to monetize.  

Th e White House has developed guidance on how agencies can exercise their regulatory discretion 
most effi  ciently.  Executive Order 12,866 instructs agencies to “assess both the costs and benefi ts” of any 
proposed signifi cant regulation and tasks the Offi  ce of Information and Regulatory Aff airs (“OIRA ”) 
within the Offi  ce of Management and Budget (“OMB”) with reviewing all signifi cant proposed 
regulations to ensure that they comply with this Executive Order and other applicable laws and policies.39   
Executive Order 13,563 reaffi  rms and supplements these principles,40 and OMB’s Circular A-4 provides 
guidance to agencies in conducting an eff ective regulatory analysis.41   Together, these documents aid 
HUD in determining what sort of regulatory analysis to employ.

Th e most fundamental policy set by Executive Order 12,866 is to defi ne regulatory goals: agencies should 
identify the problem to be addressed, assess the signifi cance of the problem, and explain why regulation 
is necessary to address that problem.  Defi ning goals initially is crucial to all subsequent steps in rational 
rulemaking, such as evaluating the eff ectiveness of diff erent policy alternatives in meeting those goals, and 
assessing the actual performance of the rule on an ongoing basis.  Only by defi ning regulatory goals can an 
agency determine which regulatory structure will be the “best . . . tool[] for achieving regulatory ends.”42

Circular A-4 explains why and how agencies should employ cost-eff ectiveness analysis in order to 
“identify options that achieve the most eff ective use of the resources available without requiring 
monetization of all of relevant benefi ts or costs.”43  Th e major components of cost-eff ectiveness analysis 
are as follows: fi rst, determining the goal to be achieved; second, deciding how to measure that goal; and 
fi nally, calculating the costs of diff erent options for implementing the program and selecting the most 
effi  cient option.  Th ese steps will be discussed below.

1. HUD Must Defi ne What Affi  rmatively Furthering Fair Housing Means, and then How to 
Measure It

Within the context of this rulemaking, the eff ectiveness of the regulatory action refers to how well it 
affi  rmatively furthers fair housing.  HUD’s fi rst and perhaps most important task in this rulemaking is to 
defi ne in concrete terms what is meant by affi  rmatively furthering fair housing.  Because Congress has not 
spoken precisely to this issue, and because HUD is the agency primarily responsible for interpreting the 
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FHA, courts will give substantial deference to any reasonable interpretation promulgated by HUD.44

By giving the term a precise defi nition, HUD can provide funding recipients with more guidance about 
what their goals should be.  HUD will also be able to bett er analyze which of several potential recipients 
of federal funds will be most eff ective at reaching these goals.  In addition, HUD will be bett er equipped 
to measure the eff ectiveness of programs aft er implementation.

Between the 2011 and 2012 versions of the rule’s abstract in the Unifi ed Agenda, HUD switched the 
emphasis of its guidance for potential grantees from “provid[ing] specifi c standards and the bases upon 
which these requirements would be measured” to simply providing grantees with “local and regional data 
on . . . patt erns of integration and segregation, and racially and ethnically concentrated areas of poverty.”45  
Obviously, data is a key part of any regulatory analysis, but HUD should retain its goal of providing 
specifi c standards and methods describing how those standards would be measured, rather than just 
providing an agglomeration of data to grantees and leaving them to devise ad hoc methods of evaluating 
the data.

With its pilot Fair Housing and Equity Assessment program, HUD has hinted at what it means by 
“affi  rmatively furthering fair housing,” but it still needs to be more explicit in its goals.  In its guidance 
for the program, HUD has laid out fi ve major categories of outcomes that grant applicants must identify 
and assess.  Th ese categories are: (1) “Segregated Areas and Areas of Increasing Diversity and/or Racial/
Ethnic Integration;” (2) “Racially/Ethnically Concentrated Areas of Poverty;” (3) “Access to Existing 
Areas of High Opportunity;” (4) “Major Public Investments;” and (5) “Fair Housing Issues, Services, and 
Activities.”46  Th ese outcomes can, in turn, be split into two broad categories of outcomes: (A) achieving 
actual integration along racial/ethnic and socioeconomic lines (comprising outcomes (1) and (2)) 
and (B) ensuring equal access to opportunity in housing (comprising outcomes (3)-(5)).   Th e goal of 
actual integration is suggested by court precedent47 and the Fair Housing Act’s legislative history.48  HUD 
may determine that recent court cases49 and other considerations provide reason to focus on equality of 
opportunity as well.

Because the Fair Housing Act does not clearly defi ne what is meant by “affi  rmatively further[ing]” fair 
housing, the courts will give HUD discretion in interpreting the statute, as long as HUD’s interpretation 
is reasonable.50  Th is report will not analyze the merits of any particular interpretation of the mandate, but 
will instead identify potential interpretations in order to explore possible metrics that HUD might use to 
assess progress on achieving the goals it chooses to set. 

Defi ning one clear overarching goal for affi  rmatively furthering fair housing would make quantifi cation 
and evaluation easier than working with several disparate goals.  However, there are ways that HUD can 
eff ectively apply multiple goals, as described more fully below in the cost-eff ectiveness analysis section.

Assuming that HUD will work to advance actual integration, equality of opportunity, or both, there are 
several metrics that HUD could employ to evaluate the eff ectiveness of a proposed plan at reaching these 
goals. 

a. HUD Could Defi ne Affi  rmatively Furthering Fair Housing to Refer to Actively Integrating Neighborhoods

One possible interpretation of HUD’s mandate to affi  rmatively further fair housing is that the goal is to 
work toward actual integration of communities.  Under this interpretation, HUD is under an obligation 
to ensure that neighborhoods are representative of the locality or region as a whole.  HUD could focus on 
either or both racial or economic integration.

HUD may choose to focus on racial integration.    Studies have found that racial barriers have persisted 
that have shut out African Americans and other minorities from benefi ts and resources that are tied to the 
housing market.51  

In its guidance on the new Fair Housing and Equity Assessment program, HUD suggests the use of 
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several metrics that grant applicants may use to evaluate racial and ethnic integration.  In particular, HUD 
suggests using the dissimilarity index,52 which measures how much a given community diff ers from a 
community with a representative demographic sample,53 and the predicted racial/ethnic composition, 
which addresses what the expected racial/ethnic composition of the jurisdiction would be, given its 
current household income characteristics.54  With respect to the identifi cation and assessment of racially 
concentrated areas of poverty, HUD defi nes such areas as those with a family poverty rate at or above 
40% (or at or above 300% of the metro tract average, whichever is lower) and with a majority non-white 
population.55  

Th e advantage of using integration-based indices over other metrics is that they rely on census data, and 
are thus relatively easy and inexpensive to obtain.56  Moreover, under the rubric of racial integration, they 
are generally suffi  cient by themselves to give a reasonable snapshot of segregation, and are correlated with 
other, more complex metrics.57

As an alternative, or in addition, to focusing on racial integration, HUD could tailor its policies toward 
furthering economic integration.  Among the most well-known examples of integration based on income 
is the Moving to Opportunity Program.58  From 1994-1998, the housing authorities of fi ve major U.S. 
cities engaged in a project to give almost 5,000 low-income families the opportunity to move out of their 
neighborhoods, which typically had extremely high poverty rates.59  If accepted into the program, these 
families were to move out of those neighborhoods into low-poverty neighborhoods, defi ned as those 
with poverty rates under 10 percent.60  Because of the way in which the study was conducted, researchers 
have been able to glean a substantial amount of data from the results.61  In short, the simple act of 
moving to low-poverty neighborhoods produced a wealth of positive consequences.  And those positive 
consequences persisted even if they remained in racially segregated (albeit low-poverty) neighborhoods.  
Based on these positive consequences and the legal questions surrounding racial integration, HUD might 
choose to focus on economic integration, in which case it could use integration metrics, such as the Gini 
coeffi  cient,62 which are based upon income levels rather than race.

b. Alternatively or Concurrently, HUD Could Focus on Promoting Equality of Opportunity In Housing Choice

HUD may also interpret affi  rmatively furthering fair housing to mean improving access to opportunity for 
all community members.  HUD has already focused on improving access to opportunity in its discussion 
of the upcoming proposed rule.63  If HUD chooses to take this approach, the challenge becomes how to 
determine what “access to opportunity” means and how to refl ect this in a metric.

HUD has taken steps toward explaining what it means by improving access to opportunity.  In particular, 
the agency has focused on distinguishing neighborhoods with high opportunities available to their 
residents from those neighborhoods with low opportunities available to their residents, based upon 
factors including school quality, poverty level, job availability, transportation availability, environmental 
health, and crime level.64  In its pilot Fair Housing and Equity Assessment program, HUD has created 
fi ve opportunity indices:65 a School Profi ciency Index, a Poverty Index, a Labor Market Index, a Housing 
Stability Index, and a Job Access Index.66  It has also considered creating indices on crime levels and 
environmental health.  It then combines these indices into an overarching “opportunity index,” which it 
can use to compare opportunity across diff erent racial and economic groups.67

Participants in the Sustainable Communities Initiative pilot program have employed opportunity indices 
for their regions,68 oft en in conjunction with research institutes.69  However, the opportunity index 
methodology remains in a rough form, with no offi  cial standardized approach. While it may make sense 
to employ variations on an opportunity index to assist planners with unique needs in particular regions, 
HUD should also provide a standardized methodology for conducting the opportunity index analysis, so 
as to allow for easy comparison across regions.   
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c. HUD Should Endeavor to Create A Single Combined Metric Th at Will Facilitate Comparison Between 
Proposed Programs

Once HUD has determined the goal or goals of the affi  rmatively furthering fair housing mandate, and 
once it has explored potential metrics for evaluating these goals, it should work to create a compound 
metric to measure the eff ectiveness of a program at furthering fair housing.  A single metric of 
eff ectiveness will allow HUD to compare between the likely eff ectiveness of proposed projects when 
deciding how to allocate funds, and will also allow HUD to measure the eff ectiveness of implemented 
programs when assessing which funding recipients have successfully progressed on the goal and where 
enforcement action might be warranted against recalcitrant localities.70  

If HUD determines that equal opportunity in housing is the ultimate goal of its affi  rmatively furthering 
fair housing mandate, the fi nal metric may end up being a version of the Opportunity Index described 
above.  If HUD determines that the ultimate goal of its mandate is a combination of active integration and 
ensuring equality of opportunity, HUD will need to create a metric that combines the Opportunity Index 
with measures like the dissimilarity index, weighting each by the proportional importance HUD ascribes 
to it with respect to the goal of affi  rmatively furthering fair housing.71

If HUD fi nds it impracticable or inadvisable to create a national standardized fair housing metric, it 
should at least mandate that grant applicants create and describe their own standardized metrics in 
their assessment process, so as to be able to eff ectively compare between potential programs in their 
jurisdiction.

2. Once HUD Has Defi ned Affi  rmatively Furthering Fair Housing and Has Chosen Appropriate 
Metrics, It Should Encourage Grant Applicants to Select Cost-Eff ective Projects

Once HUD has determined which metrics are appropriate to measure the eff ectiveness of programs 
to affi  rmatively further fair housing, it should encourage grant applicants to select cost-eff ectiveness 
projects.72 Th e costs that are relevant to the analysis are those that are att ributable to compliance with the 
mandate, and should “refl ect the marginal or incremental resources consumed or saved, rather than total 
resources.”73  Th e total costs of a project will generally include expenses necessary to achieve other housing 
goals of a particular undertaking not related to affi  rmatively furthering fair housing, and it is important 
that such costs not be included in cost-eff ectiveness analysis with respect to affi  rmatively furthering fair 
housing.

Consider an action of a Community Development Block Grant grantee to construct a new public 
housing project with HUD funds.  Th e underlying goal of the action is to provide additional units 
of aff ordable housing.  Th e grantee could achieve this goal by building a new housing project in a 
low-income, segregated neighborhood and thus potentially be non-compliant with the affi  rmatively 
furthering fair housing mandate.  For the purposes of the hypothetical, for this action to be compliant 
with the affi  rmatively furthering fair housing mandate it must be built in a neighborhood that is neither 
predominantly low-income nor racially segregated.74  Th e costs that should be included in a cost-
eff ectiveness analysis for this project are those additional costs associated with complying with the 
affi  rmatively furthering fair housing mandate.  Th e costs would be measured on a marginal basis per unit 
of additional “fair housing” expected to occur, based upon whichever metric HUD selects.  Th e relevant 
costs could include the diff erence in real estate expenditures between the target neighborhood and a 
neighborhood where price (and not the mandate) was the only factor considered.

Increased real estate expenditures are bound to be among the most prevalent costs factored into a cost-
eff ectiveness analysis.  Th e analysis should include both public and private costs to society and should 
account for any cost savings.75  If racial integration were the goal of the mandate, the relocation costs of 
low-income minority individuals who move to public housing in more integrated neighborhoods could 
be considered to the extent that they can be monetized.  Such costs should only be considered, however, 
where they are att ributable to the mandate, rather than generally to the project.  Furthermore, in cases 
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where some, but not all, ancillary benefi ts can be monetized, these should be subtracted from the gross 
cost estimate.76  Th ose conducting the cost-eff ectiveness analysis should att empt to monetize all benefi ts 
resulting from the affi  rmatively furthering fair housing mandate.

Th ere is a risk that in assessing the costs of compliance under the mandate, the outcome used as the 
measure of eff ectiveness can be double-counted.  Care should be taken not to count as negative costs 
expected changes in factors which are used for the measurement of eff ectiveness.77  For example, if a 
grant applicant were to measure the eff ectiveness of a program with respect to affi  rmatively furthering 
fair housing by looking at the change in school performance of adolescents in public housing projects, 
then it would be incorrect to decrease net costs by counting the increased benefi t from improved school 
performance as a result of the program.

Once a grant applicant has assessed the eff ectiveness of each potential program option at furthering fair 
housing, as well as the likely costs of those options, it can compare the incremental cost-eff ectiveness  of 
the diff erent potential options and select the optimal program. Cost-eff ectiveness analysis can assist at 
two stages of the analysis process—both when individual grantees are deciding the optimal projects for 
their region, and when HUD is deciding between potential grantees in order to decide which entities 
should receive the limited grant funds.

HUD Should Facilitate Greater Use of Cost-Benefi t Analysis

Cost-eff ectiveness analysis is useful as a tool to guide HUD grantees in evaluating projects and selecting a 
course of action that most cost-eff ectively furthers fair housing, i.e., maximizes fair housing on a unit basis 
per unit of cost.  Th is analysis cannot, however, determine the optimal amount of spending that should be 
allocated towards affi  rmatively furthering fair housing, i.e., the amount of spending that would supply the 
optimal level of fair housing.  Cost-benefi t analysis is needed to make this determination.  

Cost-benefi t analysis is advantageous in considering alternatives, such as levels of spending for fair 
housing, when both the benefi ts and costs of a proposed action can be expressed along a single 
dimension, typically through monetization.78 Th e total costs of a proposal are subtracted from the total 
benefi ts to yield the net benefi ts, which can then be compared to the net benefi ts of alternatives.  Benefi ts 
or costs that cannot be monetized can be accounted for qualitatively in a cost-benefi t analysis, however 
this analysis is less useful when important benefi ts and costs cannot be expressed in monetized units.79  
When benefi ts and costs can adequately be accounted for, maximizing net benefi ts through cost-benefi t 
analysis will indicate the optimal level of spending. 

As grantees expand their use of grantees cost-eff ectiveness analysis in evaluating fair housing actions, 
HUD should ensure it collects relevant data regarding the benefi ts of fair housing actions that will allow 
it to monetize those benefi ts in the future.  Doing so would permit HUD to use cost-benefi t analysis in 
order to evaluate and adjust the amount of spending it puts towards affi  rmatively furthering fair housing.

HUD and Grantees Should Account for Additional Benefi ts and Costs of the Regulation

Th ere are a number of benefi ts associated with affi  rmatively furthering fair housing, depending upon the 
goals of mandate.  HUD should further study and monetize any applicable benefi ts and work these into 
its analysis whenever possible.

Concentrations of disadvantaged families and immigrants have been correlated with the level of violence 
in the community.80  Consequently, reducing these concentrations through fair housing policies could 
decrease the level of violence.  Some scholars suggest that in metropolitan areas with higher levels of racial 
and economic segregation, there are fewer neighborhoods able to absorb economic shocks, thus resulting 
in higher concentrations of poverty.81  Th ey propose that the resulting resource deprivation of such 
neighborhoods undermines residential stability.82  To the extent that affi  rmatively furthering fair housing 
can be found to decrease neighborhood violence, this should be counted as a benefi t.
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A number of child and adolescent outcomes are associated with concentrated economic disadvantage, 
including “infant mortality, low birthweight, teenage childbearing, dropping out of high school, child 
maltreatment, and adolescent delinquency.”83  Health-related indicators include homicide, infant 
mortality, low birthweight, accidental injury, and suicide.84  Increased compliance with the affi  rmatively 
furthering fair housing mandate should provide numerous opportunities to test whether such correlated 
eff ects are causally-linked, as well as an opportunity to potentially monetize these benefi ts in order to 
conduct a comprehensive cost-benefi t analysis of proposed policies.

Researchers have explored the benefi ts of integration in a number of studies, especially the Moving 
to Opportunity study discussed above. Some researchers followed up with the test subjects of that 
experiment and collected survey data to fi nd that low-income test subjects who moved from more 
distressed to less distressed areas experienced positive eff ects as measured by a self-reported subjective 
well-being test.85  Importantly, that study produced a monetized value for the “happiness” increase 
that resulted from the move to less distressed neighborhoods, even in the absence of actual improved 
economic outcomes for those families.

Th e same researchers also found that the test subjects from the Moving to Opportunity study who 
relocated to less distressed areas experienced considerable long-term improvements in extreme obesity 
and diabetes rates, and generally experienced less profound but still relevant improvements across general 
health outcomes and also marginally signifi cant benefi ts related to mental health.86  

Another well-documented benefi t to increased economic integration is enhanced performance of low-
income students.  A study of Montgomery County, Maryland’s economically integrative housing policies 
provides support for this benefi t.  Montgomery County avoided large-scale public housing, instead 
opting for building scatt ered-site units and two- or three-story family developments throughout the 
county’s many neighborhoods.87  Observing all elementary-age children of families who lived in public 
housing in Montgomery County during the period 2001-07, the study found that aft er the fi ft h year 
in the school district, the performance of children living in public housing who att ended low-poverty 
schools markedly improved and pulled away from the performance of children living in public housing 
who att ended moderate-poverty schools.88  Furthermore, the achievement gap between students living 
in public housing who att ended low-poverty schools and their more affl  uent peers at those schools 
closed signifi cantly, whereas in moderate-poverty schools, the achievement gap between students 
living in public housing and their peers who did not live in public housing remained the same.89  Th e 
economically-integrative housing policy in Montgomery County contributed to these measurable, 
statistically signifi cant benefi ts in child and adolescent education by providing a way for low-income 
students to att end low-poverty schools and promoting residential stability among families in low-poverty 
neighborhoods which in turn improved students’ academic outcomes.90  Th is benefi t resulting from fair 
housing policies should be included in any future cost-benefi t analysis of economically-integrative fair 
housing policy.

Individual preferences of impacted families may be considered as costs or benefi ts.  Because housing 
policies ultimately have the power to determine where people live, the decisions made under the policy 
may counter the preferences of the individuals aff ected by it.  If racial integration is a goal of the program, 
then the mandate will result in a shift  of individuals from racially segregated neighborhoods to racially 
integrated ones.  Th e individual preferences of those impacted may align with this objective or run 
counter to it, and to the extent that these preferences can be monetized, those preferences should be 
factored into the analysis. 

How much weight should be given the individual preferences is a policy decision for HUD to consider.  
HUD could take the view that to some extent, individual preferences may not refl ect the best outcome 
due to the adoption of preferences based upon sustained suboptimal conditions.  On the other hand, 
HUD may be reluctant to implement policies that could be deemed overly paternalistic.  However, to be 
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clear, preferences motivated by racial animus should be disregarded as running counter to purposes of the 
Fair Housing Act and Civil Rights Act.

Conclusion

HUD’s forthcoming regulation on affi  rmatively furthering fair housing has the potential to be a turning 
point in housing law and policy. HUD should embrace this opportunity by promulgating rigorous, 
quantitative guidance to communities and housing authorities about the steps they can take to eff ectuate 
bett er housing programs and policies throughout the country. Greater integration of cost-eff ectiveness 
analysis into fair housing policy will allow government bodies to use their limited budgets to generate the 
most socially desirable set of outcomes. 
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