
EPA’s Cross-State Air 
Pollution Rule

The Rule

EPA’s Cross-State Air Pollution Rule (sometimes called the Transport Rule) deals with regional air pollution 
in which unhealthy levels of toxins emitt ed from power plants in upwind states travel through the air and affl  ict 
residents in other states.  

Th e rule includes a trading mechanism that works by allowing power plants that can most cheaply cut their 
emissions to do so on behalf of other plants for whom reductions would cost much more. 

The Problem

As a result of the pollution from the upwind power plants, downwind states oft en fi nd themselves seriously out 
of compliance with national clean air standards.  

Penalties can be expensive, though they are rarely enforced.

But whatever the legal consequence, the federal government has determined that residents should not be 
breathing in such a high level of air pollution. 

Some states, like New Jersey, have so much cross-state pollution coming in that there is nothing they can do 
within their own state borders to reduce the toxins in the air to be in compliance with the federal standards. 

The Legal Background

Th e EPA’s fl exible rule was challenged and found its way to the D.C. Circuit, which struck it down on the 
grounds that the agency could not consider costs in determining how to allocate responsibility for reducing the 
pollution.  Instead, the court said, EPA must require a “proportional” response—in other words, each polluting 
state must be responsible for only their share of pollution.  

But because it is diffi  cult to tell how much pollution from each upwind state is fl owing into each downwind 
state, this tactic would be cumbersome to implement and enforce, and it would make it diffi  cult, if not impos-
sible, to utilize cost-minimizing market mechanisms to address the problem.  

Th e court made this decision based on a narrow reading of the statutory language.  For thirty years, over six 
presidential administrations, crossing political parties, EPA has factored costs into its decisions on how best to 
reduce interstate air pollution, employing market mechanisms toward this end for the last three decades.  Every 
EPA since President Carter’s has executed these interstate air requirements by working with states to build the 
most cost-effi  cient responses.  

But the D.C. Circuit broke away from that long-standing tradition.  

Th e relevant text of the Clean Air Act says only that EPA must focus on the “signifi cant contributions” of pollu-
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tion in each state, which EPA reasonably interpreted to include a consideration of costs. But the D.C. Cir-
cuit read this narrowly to allow for consideration only of each state’s emissions, without regard for which 
entities might be able to reduce emissions more cheaply. 

Finally, it is commonly understood that Congress specifi cally authorized the use of trading mechanisms 
to reduce pollution—similar policies are already in use in the EPA’s prior versions of the Transport Rule 
and other areas like the government’s program to control acid rain.  Th e D.C. Circuit’s interpretation runs 
contrary to this understanding and puts cost-minimizing trading approaches at risk.  

The Analysis

Most economists agree that market mechanisms are the best way to cut pollution. Th ey do so cheaply 
and eff ectively.  Th e D.C. Circuit’s decision makes using them in the case of interstate air pollution dif-
fi cult, if not impossible.  Th e consequences of the Supreme Court allowing the decision to stand would be 
either the more expensive, more cumbersome command-and-control regulatory action the D.C. Circuit 
prescribed, or a stalling-out of the rule altogether.  Both scenarios will result in dirtier air and leave 34,000 
lives at risk each year. 
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