Nos. 24-3133, 24-3206, 24-3252

IN THE

Anited States Court of Appeals
for the Sixth Circuit

OHIO TELECOM ASSOCIATION, et al.
Petitioners,

HAMILTON RELAY, Inc.

Intervenor,
—_ V. —_

FEDERAL COMMUNICATIONS COMMISSION; UNITED STATES OF AMERICA,
Respondents.

On Petition for Review of an Order
of the Federal Communications Commission

BRIEF OF THE INSTITUTE FOR POLICY INTEGRITY AT NEW
YORK UNIVERSITY SCHOOL OF LAW AS AMICUS CURIAE IN
SUPPORT OF RESPONDENTS

Max Sarinsky

Dena Adler

Daniel J. Jones

INSTITUTE FOR POLICY INTEGRITY
139 MacDougal Street, 3rd Floor
New York, NY 10012

(212) 998-8932
max.sarinsky@nyu.edu

Counsel for Amicus Curiae
October 1, 2026 Institute for Policy Integrity



RULE 26.1 DISCLOSURE STATEMENT

The Institute for Policy Integrity (Policy Integrity) is a nonpartisan,
not-for-profit organization at New York University School of Law.” No
publicly held entity owns an interest in Policy Integrity. Policy Integrity
does not have any members who have issued shares or debt securities to

the public.

* This brief does not purport to represent the views, if any, of New York
University School of Law.
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INTEREST OF AMICUS CURIAE

The Institute for Policy Integrity at New York University School of
Law (Policy Integrity)! is a nonpartisan, not-for-profit think tank
dedicated to improving the quality of government decisionmaking.

Policy Integrity has produced extensive legal scholarship, with our
faculty director, Richard L. Revesz, among the nation’s most cited
administrative law scholars. Policy Integrity recently filed a separate
amicus brief on the Congressional Review Act’s (CRA) “substantially the
same” test. Br. of Inst. for Pol'y Integrity, Cal. Cmtys. Against Toxics v.

EPA, No. 21-1024 (D.C. Cir. Jan. 30, 2026), https://perma.cc/ZG6Y-R73T.

SUMMARY OF ARGUMENT

As made clear from the CRA’s text, precedent, and application, a
CRA resolution does not prohibit an agency from reissuing any part of a
disapproved rule.

Start with text. As the panel majority recognized, the parallel use

of “rule” that does “not take effect” in 5 U.S.C. §§ 801(b)(1) and (b)(2)

1 Per Federal Rule of Appellate Procedure 29(a)(4)(E), no party’s counsel
authored this brief wholly or partly, and no entity or person outside of
amicus curiae contributed money intended to fund its preparation or
submission.



strongly indicates that the “rule” disapproved under (b)(1) is the same
“rule” anchoring the “substantially the same” test in (b)(2). Many other
contextual clues point in the same direction. Notably, the CRA elsewhere
refers expressly to a rule “in part” or “provisions of the [submitted] rule,”
id. § 801(a)(1)(D), (iv), creating a contrast with (b)(2) that further shows
that (b)(2) does not refer to each regulatory part. And the CRA repeatedly
uses “rule” in the singular like it does in (b)(1) and (b)(2), indicating
reference to the whole rule rather than every part (which would demand
the plural). In fact, if “rule” were read throughout the CRA to refer to
each and every regulatory part, this would produce highly unprecedented
and odd results, including requiring separate determinations on whether
each regulatory part is a “major rule,” id. § 801(a)(1)(A)(11).

Case law and past practice further confirm that the CRA does not
prevent an agency from reissuing any part of a disapproved rule. The
only other court to consider this issue agreed with the panel. See Safari
Club Int’l v. Haaland, 31 F.4th 1157, 1170 (9th Cir. 2022). And under
both Trump Administrations, agencies have reissued provisions of
disapproved rules. In one rule, the first Trump Administration reissued

every requirement of a prior disapproved rule, yet found the new rule was



still not substantially the same because it contained key additions.
Federal-State Unemployment Compensation Program, 84 Fed. Reg.
53,037, 53,038—-39 (Oct. 4, 2019) (Labor Rule). Congress, too, has always
interpreted the CRA to apply to rules in their entirety, not part-by-part.
True, the CRA’s cross-referenced definition of “rule” in 5 U.S.C.
§ 551(4) refers to the “whole or a part of” an agency statement. See id.
§ 804(3). But interpreting a disapproval resolution to bar reissuance of
every “part” would be inconsistent with the CRA’s text and statutory
scheme. It would produce anomalous results, preventing the agency from
reissuing mundane provisions from larger rules—a position the current
Trump Administration has rejected. Rescission of Portions of Permanent
Program Performance Standards Regulating Subsidence Controls for
Underground Mines, 90 Fed. Reg. 54,577, 54,578 (Nov. 28, 2025) (Mines
Rule) (finding that CRA resolution does not bar a “housekeeping”
provision). There would be no way to avoid such anomalies: As CRA
resolutions must take a minimal form based on a strict template, 5 U.S.C.
§ 802(a), they do not indicate which provisions Congress meant to bar.
This reading would not gut the “substantially the same” test. The

disapproval negates the entire rule, and even if piecemeal reissuance of



constituent provisions may be possible, it could be nonviable for many
reasons, as separate rules would need to be independently justified and
subject to both judicial review and the CRA. Plus, if Congress wanted to

bar a specific provision, it always could do so through legislation.

ARGUMENT

I. The CRA’s “Substantially The Same” Bar Does Not Prohibit
An Agency From Reissuing Part Of A Disapproved Rule.

Text, context, caselaw, precedent, and workability all support the

panel majority’s reading of the “substantially the same” test.

A. Statutory text, context, and design support this
reading.

Consider Section 801(b). First, paragraph (1) states that a “rule
shall not take effect . . . if the Congress enacts a joint resolution of
disapproval . .. of the rule.” 5 U.S.C. § 801(b)(1) (emphases added). Then,
paragraph (2) states that a “rule that does not take effect . . . under
paragraph (1) may not be reissued in substantially the same form[.]” Id.
§ 801(b)(2) (emphases added). By referencing the “rule that does not take
effect . . . under paragraph (1),” paragraph (2) makes clear that the “rule”
that Congress disapproves under (b)(1) is the same “rule” that serves as

the basis for the “substantially the same” test. See IBP, Inc. v. Alvarez,



546 U.S. 21, 34 (2005) (“[I]dentical words used in different parts of the
same statute are generally presumed to have the same meaning.”).
When the CRA refers to parts of a rule, in contrast, it does so
clearly. The CRA requires an agency to inform Congress when it rescinds
a “rule, in whole or in part,” including identifying the affected “provisions
of the rule.” Id. § 801(a)(1)(D), (iv). Those phrases would be superfluous
if the CRA always used “rule” to refer to parts; in that case, “rule” (or
“rules”) alone would suffice in each place. Because courts “presume
differences in language ... convey differences in meaning,” Henson v.
Santander Consumer USA Inc., 582 U.S. 79, 86 (2017), this further
emphasizes that Section 801(b)(2) refers to the whole disapproved rule.
Reading the CRA in full supports this interpretation. The CRA uses
“rule” in the singular over 50 times, such as when describing the agency’s
submission, 5 U.S.C. § 801(a)(1), and Congress’s resolution procedure, id.
§ 802. The repeated use of the singular indicates reference to the whole
rule, as a reference to each part would demand the plural as each
submission would comprise multiple rules. Reading “rule” in the CRA to
always refer to each part would also yield anomalous and unprecedented

results. For instance, the agency would have to submit a “general



statement” relating to each part, including assessing whether it is a
“major rule,” id. § 801(a)(1)(A)(11), and the Comptroller General would
need to submit a report for “each major” part, id. § 801(a)(2)(A). This
would likely mean dozens or hundreds of reports for larger rules, which
1s not how Congress or agencies have ever interpreted the CRA.

Congress has also never read the CRA to authorize the disapproval
of individual regulatory provisions, see Maeve P. Carey & Christopher M.
Davis, Cong. Rsch. Serv., R43992, The Congressional Review Act (CRA):
Frequently Asked Questions 5 (2021) (“A CRA resolution can be used only
to invalidate a single final rule in its entirety.”), nor does the statute
appear to contemplate such a disapproval given its repeated use of the
singular “rule,” see, e.g., 5 U.S.C. § 802(a) (referencing “the rule
submitted” in the template resolution). To date, every CRA resolution has
identified a whole agency action. Thus, if the panel found the CRA
authorizes Congress to “identify specific rules [within rules] in its
disapproval resolutions,” Ohio Telecom Ass’n v. Fed. Commcns Comm'n,
150 F.4th 694, 724 (6th Cir. 2025), this was erroneous.

The CRA’s design gives further support. The CRA enables Congress

to undo agency rules through a fast-track process. But CRA resolutions



do not amend the U.S. Code or specify amendments to statutory text. Nor
do resolutions provide reason for the disapproval.2 See 5 U.S.C. § 802(a)
(template form).? Reading a CRA resolution to bar many regulatory
provisions otherwise permitted by statute, as Petitioners’ approach often
would, amends the agency’s authority far more than a CRA resolution’s
sparse text can support. Cf. Whitman v. Am. Trucking Ass’ns, 531 U.S.
457, 468 (2001) (“Congress . . . does not alter the fundamental details of

a regulatory scheme in vague terms[.]”).

B. Caselaw and past practice support this reading.

Caselaw. The U.S. Court of Appeals for the Ninth Circuit adopted
this reading in Safari Club International, 31 F.4th 1157. There, Congress
disapproved a rule prohibiting the baiting of brown bears in all Alaska
wildlife refuges (Refuges Rule). The Ninth Circuit held that a rule
banning such baiting only in Alaska’s Kenai Refuge (Kenai Rule) was not

substantially the same as the disapproved rule, reasoning that “[t]he

2 The CRA’s focus on factual analyses, see 5 U.S.C. § 801(a)(1)(B),
indicates that Congress envisioned disapprovals for context-dependent
reasons, counseling a narrow application of “substantially the same.”

3 The CRA requires this form language after the resolving clause: “That

Congress disapproves the rule submitted by the relating to , and
such rule shall have no force or effect.” 5 U.S.C. § 802(a).
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Refuges Rule blanketly excluded the baiting of brown bears . . . in Alaska”
while the Kenai Rule “only forbids baiting of brown bears in the Kenai
Refuge.” Id. at 1170. In other words, the court found the disapproval of
the Refuges Rule would not bar the agency from issuing a geographic
subset of the Refuges Rule.

Agency Practice. Agencies under both parties have also applied
the “substantially the same” analysis to the whole rule, not each part.4

In the first Trump Administration, after Congress disapproved a
rule listing occupations for which drug testing could be used to assess
eligibility for unemployment benefits, the Department of Labor found
that a new rule that included all of the prior rule’s occupations plus
others was not barred because the agency “substantially broaden[ed] the
list of [covered] occupations.” Labor Rule, 84 Fed. Reg. at 53,038. Under
Petitioners’ interpretation, in contrast, the Department could not have

relisted any of the occupations from the disapproved rule.

4 This Part discusses three rules from the two Trump Administrations.
In the rule challenged in this case, the Biden Administration took the
same essential position as the agencies in those three rules. Data Breach
Reporting Requirements, 89 Fed. Reg. 9968, 9993 (Feb. 12, 2024).

8



Also in the first Trump Administration, the Securities and
Exchange Commission (SEC) determined that a new rule passed the test
“by changing at least one of the two central discretionary determinations
at the heart of” the disapproved rule. Disclosure of Payments by Resource
Extraction Issuers, 86 Fed. Reg. 4662, 4665 (Jan. 15, 2021). The SEC
“compar[ed] [the] new final rule to the rule that Congress disapproved’—
the whole rule, not each part. Id. at 4664. Given the meaningful changes,
the presence of significant overlap did not bar the new rule.

In 2025, the Interior Department also reissued a provision of a
disapproved rule. Mines Rule, 90 Fed. Reg. at 54,578. There, a court
struck down a regulatory provision, and the agency accordingly rescinded
the provision in an omnibus rule. But Congress disapproved the omnibus
rule, restoring the provision. Id. Petitioners’ reading would prevent the
agency from re-rescinding the invalid provision, but it did just that. Id.

In sum, including the rule at issue here, agencies in the last three
presidential administrations have rejected Petitioners’ reading.

Legislative Practice. While Congress as a whole has not directly
addressed the meaning of “substantially the same” in legislation, some

legislators who have voted for CRA resolutions have expressed their



desire for the agency to issue a broader rule that includes many of the
disapproved provisions. See, e.g., Labor Rule, 84 Fed. Reg. at 53,038.

More broadly, Congress has consistently applied the CRA to refer
to rules in their entirety. Congress has never disapproved or attempted
to disapprove a part of a rule, nor seemingly interpreted the CRA to
authorize this. Supra Part I.A. Legislative practice also indicates that
Congress interprets the CRA’s submission requirements to apply to the
whole rule only. Supra Part I.A. Applying the “substantially the same”
test part-by-part would thus be inconsistent with how Congress itself has
understood the CRA.

C. Petitioners’ contrary reading is untenable

Petitioners’ focus on the definition of “rule” in 5 U.S.C. § 551 is
misplaced. As discussed in Part I.A, the reading that an agency may not
substantially reissue any “part of” a disapproved rule, see id. § 551(4), is
inconsistent with the CRA’s full text, design, and context.

Petitioners’ reading would lead to many minor and uncontroversial
provisions being forever barred, such as “ministerial” or “housekeeping”
provisions. See, e.g., Mines Rule, 90 Fed. Reg. at 54,578. Consider a rule

that contains Provisions A, B, C, and D. In disapproving the rule, many

10



legislators may oppose only certain provisions—e.g., Provision A. Or
perhaps many legislators wanted new Provisions E, F, and G. See, e.g.,
Labor Rule, 84 Fed. Reg. at 53,038 (claiming this occurred). Yet
Petitioners’ approach would bar all (or nearly all) of the disapproved
rule’s provisions—A, B, C, and D—from ever appearing again.>

Using legislative history to discern which parts Congress meant to
bar is not an option. Many judges accord no weight to legislative history.
E.g., Conroy v. Aniskoff, 507 U.S. 511, 519 (1993) (Scalia, J., concurring).
Others consider it only to “see how [the] authors used the [law’s] words,”
not “divin[e] how [they] would have wanted courts to resolve” questions
untethered to statutory text. F'S Credit Opportunities Corp. v. Saba Cap.
Master Fund, Ltd, 608 U.S. 608, 621 (2026). Yet others consider certain
“official reports” more broadly, though it is unclear how they would apply

such reports here (if they existed). Learning Res., Inc. v. Trump, 607 U.S.

5 The panel dissent resisted this implication, arguing that it is “[un]clear
that something like a definition qualifies as a ‘rule” under the CRA. Ohio
Telecom, 150 F.4th at 729 (Griffin, J., dissenting). But 5 U.S.C. § 551(4)
defines a “rule” to include any “part” of “an agency statement of general
or particular applicability and future effect,” indicating that any “part” of
a rule qualifies regardless of the part’s independent effect. And even if
1t’s unclear whether a definition standing alone is a rule under 5 U.S.C.
§ 551(4), many minor provisions undoubtedly are.

11



229, 310-11 (2026) (Jackson, J., concurring). The lack of a consistent
approach or determinative resolution text, see 5 U.S.C. § 802(a), negate
the ability to use legislative history to shape a disapproval’s effect.6

D. This reading would not gut Congress’s authority

Petitioners argue that this reading would let an agency recreate a
disapproved rule in divided parts. But the court’s “task is to apply the
text, not to improve upon it.” Pavelic & LeFlore v. Marvel Ent. Grp., 493
U.S. 120, 126 (1989).

Nor would this reading gut the “substantially the same” test. The
disapproval still eliminates the full rule. To recreate the rule piecemeal,
the agency would need to go through the cumbersome process of issuing
multiple rules, which themselves would need to be independently
justified and subject to both judicial review and the CRA. It may often be
infeasible to split the rule into coherent and legally durable parts.

This reading also does not take power from Congress. Congress can

always legislate to prevent specific provisions. See Carey & Davis, supra,

6 Some Petitioner-side briefs highlight floor statements from legislators.
But “floor statements by individual legislators rank among the least
1lluminating forms of legislative history,” N.L.R.B. v. SW Gen., Inc., 580
U.S. 288, 307 (2017), particularly from dissenting members, see N.L.R.B.
v. Fruit & Veg. Packers & Warehsmn., Loc. 760, 377 U.S. 58, 66 (1964).

12



at 5 (recognizing that Congress may “use the regular legislative process”
to “modify or restructure a rule”). Disapproving an entire rule through a
boilerplate resolution that does not specify amendments to statutory text
or provide a reason for the disapproval would be an opaque and odd way
for it to do so. Cf. Whitman, 531 U.S. at 468 (recognizing that Congress

“does not . . . hide elephants in mouseholes”).

CONCLUSION

For the foregoing reasons, this Court should find that the

“substantially the same” test looks at the whole rule, not each part.
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