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Proposal Summary: 
Key Issues for States in EPA’s Clean Power Plan Proposed Rule 

June 2014 

This document provides a summary of EPA’s Clean Power Plan Proposed Rule, released June 2, 2014, which proposes 
carbon pollution emission guidelines for existing power plants under the authority of Section 111(d) of the Clean Air 
Act. The emission guidelines would establish minimum carbon pollution emission goals for power plants in each state 
in 2030 based on strategies that states and power companies are already using to achieve emission reductions and 
states’ unique carbon emissions and energy mixes. States would be required to submit plans to achieve these goals, 
and would be allowed broad flexibility in the kind of measures they could use to in their plans to achieve compliance. 
The proposed rule is projected to achieve overall carbon pollution reductions of 30 percent by 2030 from 2005 levels.  
 
This summary focuses on elements of the proposal of interest to states. The proposed rule and supporting documents 
can be found here: http://www2.epa.gov/carbon-pollution-standards/clean-power-plan-proposed-rule.  
 
This summary was prepared by Lissa Lynch, Institute Associate; Gabe Pacyniak, Institute Associate; Kate Zyla, Deputy 
Director; with research support from Peter Ellis, Research Assistant.   
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Overview 
• The proposed rule sets individual rate-based carbon intensity goals for each state, based on a state’s mix of 

energy sources and opportunities to achieve reductions. EPA proposes to allow states to convert the rate-
based goal established by EPA to a mass-based emission budget, discusses a methodology to translate to a 
mass-based goal, and seeks comment on translation approaches.  

• EPA calculated the goals by taking into account four categories of potential emission reductions, or “building 
blocks,” which taken together represent the best system of emission reduction (BSER):  

o Reducing the carbon intensity of generation at affected sources through heat rate improvement at 
fossil fuel power plants;  

o Reducing emissions from the most carbon-intensive affected sources—coal-, oil-, and natural gas-
fired steam generation units—by substituting generation from less carbon-intensive natural gas 
combined cycle (NGCC) generation units.  

o Reducing emissions from affected power plants by replacing generation from affected power plants 
with expanded low- or zero-carbon generation, including increased generation from new renewable 
and nuclear generation, and avoided retirement of existing nuclear generation; and 

o Reducing emissions from affected EGUs through the use of demand-side energy efficiency that 
reduces the amount of generation required. 

• The proposal would require states to meet an interim goal on average over a ten-year phase-in period from 
2020 to 2029 as a ramp-up to meeting a final, more stringent goal in 2030.  

• States can meet their goals through a flexible combination of measures, including energy efficiency and 
renewable energy generation, and states can choose to collaborate and develop plans on a multi-state basis.  

o EPA notes that states may build upon their existing programs, such as the Regional Greenhouse Gas 
Initiative, Colorado’s Clean Air-Clean Jobs Act, and California’s Global Warming Solutions Act, as the 
basis for compliance. 

• All states will be required to submit at least an initial plan for compliance by June 30, 2016. States that need 
additional time to submit a final plan may request an additional year, while states participating in a multi-
state program may have an additional two years to submit either separate plans or one joint plan. 

Clean Air Act Authority to Regulate (Proposed Rule Sec. II.D., Legal Memorandum) 

EPA’s Clean Power Plan Proposed Rule would require states to establish carbon pollution performance standards for 
existing power plants in state plans under the authority of Clean Air Act Section 111(d). 

• The Clean Air Act (CAA) requires that EPA regulate air pollutants that endanger public health and welfare. The 
Supreme Court affirmed in Massachusetts v. EPA1 that greenhouse gases (GHGs) are an air pollutant under 
the CAA, and EPA found that GHGs threaten the public health and welfare on December 7, 2009. The 
Supreme Court further affirmed EPA’s authority to regulate GHGs in its 2010 AEP v. Connecticut2 decision.  

• EPA is proposing carbon pollution standards for existing power plants under CAA Sec. 111(d).  
o CAA Sec. 111 requires EPA to set emission performance standards for categories of stationary 

sources that “contribute significantly to air pollution which may be reasonably anticipated to 
endanger public health and welfare.”3 EPA has previously “listed” and established performance 
standards for dozens of source categories, including power plants. 

o CAA Sec. 111 provides authority to regulate categories of new sources and modified or reconstructed 
sources under Section 111(b). EPA proposed carbon pollution standards for new power plants on 
September 20, 2013, and for modified and reconstructed power plants on June 2, 2014.4   

                                                             
1 549 U.S. 497 (2007). 
2 131 S. Ct. 2527 (2011). 
3 Clean Air Act (CAA), § 111(b)(1)(A), 42 U.S.C. § 7411(b)(1)(A). 
4 Standards of Performance for Greenhouse Gas Emissions From New Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 
1430 (proposed Sept. 20, 2013; published in Federal Register Jan. 8, 2014), http://www2.epa.gov/carbon-pollution-standards/2013-
proposed-carbon-pollution-standard-new-power-plants; Carbon Pollution Standards for Modified and Reconstructed Stationary Sources: 

http://www2.epa.gov/carbon-pollution-standards/2013-proposed-carbon-pollution-standard-new-power-plants
http://www2.epa.gov/carbon-pollution-standards/2013-proposed-carbon-pollution-standard-new-power-plants
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o In the case of carbon pollution, CAA Sec. 111 also requires regulation of existing sources under Sec. 
111(d). Sec. 111(d) obligates EPA to promulgate regulations requiring states to submit plans 
establishing performance standards for existing sources in cases where (1) those sources would be 
regulated if they were new sources and (2) those sources have not otherwise been regulated under 
CAA provisions for criteria air pollutants or hazardous pollutants.5 EPA has proposed carbon 
pollution regulations for new power plants under Section 111(b), and carbon pollution is not 
currently regulated either as a criteria pollutant or under the hazardous air pollution program; 
therefore, EPA must regulate carbon pollution from existing power plants under Sec. 111(d). 

• For existing sources, Sec. 111(d) requires EPA to establish a procedure “similar to that provided by” Section 
110 of the CAA, under which states submit plans to EPA that establish performance standards.6 

o Under the procedure established by EPA for Sec. 111(d) through implementing regulations 
promulgated in 1975, EPA defines minimum emission performance levels in “emission guidelines,” 
and states are generally required to meet those minimum emission performance levels in the state 
plans that they submit. If states do not submit plans, or their plans are not satisfactory, EPA must 
establish a federal plan for that state (Legal Memorandum p. 3-4).  

Sources Affected by the Proposed Rule (Proposed Rule Sec. V.C., p. 129) 

EPA’s Clean Power Plan Rule proposes to regulate existing fossil-fuel fired electric generating units (EGUs) (i.e., power 
plants)7 that would be subject to EPA’s carbon pollution regulations for new power plants if they were new. The 
affected sources generally include coal-fired, oil-fired, and natural-gas fired power plants, exempting smaller units 
and those that do not sell a large portion of their electricity to the electric grid.  

• EPA proposes that an affected power plant is any fossil fuel-fired electric generating unit that was in 
operation or had commenced construction as of January 8, 2014, and is therefore an “existing source” for 
purposes of CAA Sec. 111, and that in all other respects would meet the applicability criteria for coverage 
under the proposed carbon pollution standards for new power plants. The definition of affected source in 
this proposal for existing sources is identical to the affected source definition in the proposal for new power 
plants except with regard to date of operation or construction. 

• An affected source for this proposal is: any boiler, integrated gasification combined cycle (IGCC), or 
combustion turbine (in either simple cycle or combined cycle configuration) that  

o is capable of combusting at least 250 million British thermal units (Btu) per hour;  
o combusts fossil fuel for more than 10 percent of its total annual heat input (stationary combustion 

turbines have an additional criteria that they combust over 90 percent natural gas);  
o sells the greater of 219,000 MWh per year and one-third of its potential electrical output to a utility 

distribution system; and 
o was in operation or had commenced construction as of January 8, 2014. 

Proposed Emission Guidelines for States 
Under Sec. 111(d), EPA sets emission guidelines for states that represent a minimum level of emission performance 
that states must achieve in their state Sec. 111(d) plans. The minimum emission performance level is to reflect the 
degree of emission limitation achievable from what EPA identifies as the “best system of emission reduction” (BSER). 

EPA proposes that the BSER is the combination of emission rate improvements and limitations on overall emissions at 
affected EGUs that can be accomplished through a range of measures that fall within four “building blocks” as 
described below. 
                                                                                                                                                                                                                   

Electric Utility Generating Units, RIN 2060-AR88, http://www2.epa.gov/carbon-pollution-standards/proposed-carbon-pollution-
standards-modified-and-reconstructed-power. These were re-proposals; EPA initially proposed standards for new, modified, and 
reconstructed power plants on April 13, 2012, but withdrew that proposal. 
5 CAA, § 111(d), 42 U.S.C. § 7411(d). 
6 CAA, § 111(d)(1), 42 U.S.C. § 7411(d)(1). 
7 Electric Generating Unit is the term EPA uses to define affected sources in its regulations, although EPA uses the term “power plants” in 
other written materials. A plant may have more than one electric generating unit. Both terms are used in this summary.  

http://www2.epa.gov/carbon-pollution-standards/proposed-carbon-pollution-standards-modified-and-reconstructed-power
http://www2.epa.gov/carbon-pollution-standards/proposed-carbon-pollution-standards-modified-and-reconstructed-power


 
 

 4 

 

Proposal Summary: Key Issues for States in EPA’s Clean Power Plan Proposed Rule 

 

EPA then identifies an emission performance level for each state that reflects what is achievable through that best 
system of emission reduction for each state using a formula that applies each of the four “building blocks” to baseline 
emissions data for the state’s current energy mix.  

EPA estimated implementation levels for each BSER building block that are technically feasible within each state at a 
reasonable cost, rather than maximum possible implementation levels; the agency notes that states have the 
flexibility to determine whether, and at what level, to implement each of the building block approaches, and can also 
use other approaches to achieve the required emission performance levels that were not included as part of the “best 
system of emission reduction.” 

Best System of Emission Reduction (BSER) (Proposed Rule Sec. VI., p. 136) 

• EPA identified a proposed Best System of Emission Reduction based on the many measures states and 
industry representatives identified that are currently in use for achieving CO2 emission reductions from 
existing fossil fuel-fired power plants. EPA groups these measures into four categories, or “building blocks.” 
For each building block, EPA identified an amount of improvement that it finds technically feasible at a 
reasonable cost.  

• Building Block 1: Reducing the carbon intensity of generation at individual affected EGUs through heat rate 
improvements (i.e., improving the on-site efficiency of power plants).  

o EPA estimates that existing fossil-fuel fired power plants can improve their heat rate by 6 percent on 
average based on adopting best practices to reduce heat-rate variability and implementing 
equipment upgrades (p. 166).8  
 EPA requests comment on increasing the estimates of the amounts of heat rate 

improvement achievable to a total potential improvement of up to ten percent, in light of 
the reasonable cost of heat rate improvements. 

• Building Block 2: Reducing emissions from the most carbon-intensive affected EGUs—coal-, oil-, and natural 
gas-fired steam generation units—by substituting generation from less carbon-intensive natural gas 
combined cycle (NGCC) generation units, including new NGCC units already under construction.  

o EPA proposes that on average utilization rates of existing natural-gas combined cycle power plants 
can be increased to 70 percent (although not necessarily in each individual instance) (p. 186).  
 EPA invites comment on an alternative set of goals using a less stringent target of 65 percent 

average utilization rate for NGCC units, as well as whether the agency should consider 
options for a target greater than the proposed 70 percent target utilization rate. 

• Building Block 3: Reducing emissions from affected power plants by replacing generation from affected 
power plants with expanded low- or zero-carbon generation, including increased generation from new 
renewable and nuclear generation, and avoided retirement of existing nuclear generation.  

o EPA’s methodology for calculating reduced emissions achievable from this building block looks at 
three opportunities: what is achievable from new renewable energy (excluding hydropower); what 
can be achieved by completing new nuclear power plants under construction, and what can be 
achieved by preventing retirement of existing nuclear generation.  

o EPA proposes achievable increases in renewable energy on a state-by-state basis based on an analysis 
of regional “best practices” reflected in renewable portfolio standards. In its analysis EPA calculated the 
renewable electricity generation level that would result if all states achieve the average of renewable 
portfolio standard requirements established by states within their regions (p. 197). 
 EPA seeks comment on an alternative approach to quantification of renewable generation 

based on a state-by-state assessment of renewable energy technical and market potential 
(p. 210). 

o EPA proposes as technically feasible increases in zero-carbon generation from the five nuclear 
generating units currently under construction (p. 214). 

o EPA proposes to include preservation of existing nuclear power plants as a component of BSER. EPA 
notes that six nuclear EGUs have retired or announced retirement since 2012, and proposes that 

                                                             
8 Page numbers refer to the Proposed Rule document unless otherwise noted.  
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preventing such retirements will contribute to reducing carbon pollution from existing fossil-fuel 
fired power plants. EPA proposes that six percent of all power plants are at risk, based on EIA 
projections (p. 216).  

• Building Block 4: Reducing emissions from affected EGUs through the use of demand-side energy efficiency 
that reduces the amount of generation required.  

o EPA proposes that increases of demand-side efficiency to an annual incremental savings rate of least 
1.5 percent by 2020 are achievable, based on an examination of state best practices. At least 12 
states have achieved such a rate (p. 224). 
 EPA seeks comment on a less stringent alternative for setting state goals, as well as on the 

level of potential for demand-side energy efficiency the agency proposes to use in defining 
best practices (p. 228, 237). 

• EPA is soliciting comment on an alternative application of only the first two building blocks as the BSER, while 
noting that application of only the first two building blocks achieves fewer CO2 reductions at a higher overall 
cost. 

State Goals (Proposed Rule Sec. VII., p. 332) 

EPA proposes individual state goals based on what the agency has determined is achievable through the best system 
of emission reduction, applied to baseline emissions data for each state’s current energy mix. 

• EPA proposes individual rate-based goals for each state; the goals reflect EPA’s quantification of each state’s 
average emission rate from affected EGUs that could be achieved by 2030 and sustained thereafter, with 
interim goals that would apply over a 2020-2029 phase-in period. The procedure for setting the state goals is 
discussed in detail in a separate Technical Support Document (TSD).9 

o Goals are in the form of output-weighted average CO2 emission rates that the affected fossil fuel-
fired EGUs located in each state could achieve, on average, through application of the measures 
comprising the BSER. The emission rate goals include adjustments to incorporate the potential 
effects of emission reduction measures that reduce generation at affected EGUs (e.g., increased 
renewable generation or increased energy efficiency; however, EPA’s adjustments exclude pre-
existing hydropower generation) (p. 333). 

o Interim and final state goals for each state are listed on page 346 of the proposal. 
o EPA seeks comment on an alternative set of less stringent goals to be achieved by 2025, with interim 

goals to apply over a 2020-2024 phase-in period. 
• To establish the overall state goals, EPA applied the implementation level for each building block to each 

state’s current (2012) emissions and generation data. The proposed state goals reflect the following 
stringency of application of the measures in each of the building blocks:  

o Building Block 1: improving average heat rate of coal-fired steam EGUs by six percent;  
o Building Block 2: displacing coal-fired steam and oil/gas-fired steam generation in each state by 

increasing generation from existing NGCC capacity in that state toward a 70 percent target utilization 
rate;  

o Building Block 3: including the projected amounts of generation achievable by completing all nuclear 
units currently under construction, avoiding retirement of about six percent of existing nuclear 
capacity, and increasing renewable electric generating capacity over time through the use of state-
level renewable generation targets consistent with renewable generation portfolio standards that 
have been established by states in the same region; and  

o Building Block 4: increasing state demand-side energy efficiency efforts to reach 1.5 percent annual 
electricity savings in the 2020-2029 period.  

• EPA notes that it has estimated reasonable rather than maximum possible implementation levels for each 
building block to establish the overall state goals. States are not required to pursue plans involving any given 

                                                             
9 EPA, Goal Computation Technical Support Document, http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-
goal-computation.pdf. 

http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-goal-computation.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-goal-computation.pdf
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building block or to do so at any particular level of stringency (see State Plan Flexibilities & Considerations, 
below). 

• The proposal gives states the option to translate the EPA-established rate-based goal to a mass-based goal, 
as long as the translated goal achieves the same degree of emission limitation. EPA proposes use of a 
projection scenario to apply EPA’s established rate-based CO2 emission limit to affected EGUs; the CO2 
emissions from affected EGUs projected during the plan performance period would represent the translated 
mass-based emission performance goal. EPA is seeking comment on methodology for translation, as well as 
on the type of guidance and support EPA should provide to states. Translation approaches are discussed in a 
separate TSD.10  

• For multi-state approaches, individual state goals would be replaced with an aggregate goal. 
o For a rate-based approach, participating states would demonstrate that the weighted average CO2 

emission rate is consistent with an aggregation of the state-specific rate-based goals established by 
EPA. 

o For a mass-based approach, participating states would demonstrate that the total tonnage of CO2 
emitted from affected EGUs in participating states is consistent with a translated multi-state mass-
based goal, based on translation of an aggregation of the state-specific rate-based goals established 
by EPA (p. 438).  

Flexible Framework for State Plans to Comply with State Emission Performance Goals 
Under Sec. 111(d), states will be required to submit plans to EPA that establish CO2 emission standards for affected 
EGUs and identify the measures they will use to meet the minimum emission performance levels identified in EPA’s 
emission guidelines. The proposed guidelines allow states to submit either a plan that only establishes emissions 
limits on affected EGUs, or a plan to achieve the emission performance level through a “portfolio approach” of 
measures, as described below. 

EPA’s proposed rule establishes a flexible framework that allows states to use a broad variety of strategies, including 
methods beyond those used in establishing the BSER, to meet the emission performance levels. EPA proposes ways 
for states to incorporate existing emission reduction programs, renewable energy, and energy efficiency into their 
plans, and invites comment on specific proposed approaches. 

EPA proposes to provide states the option to extend the time provided to submit a complete plan, and also for states 
participating in a multi-state approach to submit one joint plan together. EPA has proposed the required components 
that must be included in a state plan, as well as criteria on which EPA will assess the plan for approval.  

Structure of State Plans (Proposed Rule Sec. VIII.B., p. 379) 

• State plans will be required to include enforceable CO2 emission limits that apply to affected EGUs (p. 43). 
• EPA is proposing that all measures relied on to achieve the emission performance level be included in the 

state plan, and that inclusion in the state plan renders those measures federally enforceable (p. 380; EPA is 
also taking comment on a “state commitment” alternative that would not render all measures federally 
enforceable). 

• EPA is proposing to authorize states either:  
o To submit plans that hold the affected EGUs fully and solely responsible for achieving the emission 

performance level; or  
o To submit plans that rely in part on measures imposed on entities other than affected EGUs to 

achieve at least part of that level, as well as on measures imposed on affected EGUs to achieve the 
balance of that level. EPA refers to this option as a “portfolio approach,” in which the plan would 
include emission limits for affected EGUs along with other enforceable measures, such as renewable 
energy and demand-side energy-efficiency measures, that reduce CO2 emissions from affected 
sources. Under this approach, all of the measures combined would be designed to achieve the 

                                                             
10 EPA, Projecting EGU CO2 Emission Performance Technical Support Document, http://www2.epa.gov/sites/production/files/2014-
05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf. 

http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf
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required emission performance level for affected EGUs as expressed in the state goal. These other 
measures would be federally enforceable because of their inclusion in the state plan. A portfolio 
approach could either be “utility-driven” or “state-driven,” depending on the utility regulatory 
structure in a state. (p. 382-83). 

• EPA requests comment on an alternative “state commitment approach,” under which state requirements for 
entities other than affected EGUs would not be components of the state plan, and therefore not federally 
enforceable. Instead, the state plan would include an enforceable commitment by the state itself to 
implement state-enforceable (but not federally enforceable) measures that would achieve a specified portion 
of the required emission performance level on behalf of affected EGUs (p. 387). 

State Plan Flexibilities & Considerations (Proposed Rule Sec. VII.D., p. 357; Sec. VIII.F., p. 470) 

• Flexibilities to Meet State Goals (VII.D., p. 357) 
o In addition to using any combination of the building block abatement measures, states could also 

choose to include in their plans other measures that reduce CO2 emissions from affected EGUs but 
that are not included in the building blocks (e.g., high-utilization combustion turbines, useful thermal 
output at cogeneration units, electricity transmission and distribution efficiency improvements, 
retrofitting affected EGUs with partial carbon capture and storage, the use of biomass-derived fuels 
at affected EGUs, and use of new NGCC units). 

o EPA is proposing to provide states with the flexibility to translate the rate-based goals to mass-based 
goals in order to accommodate states’ potential interest in having emission performance 
requirements measured in absolute tons. 

o EPA’s proposed approach allows states to submit multi-state plans. 
• Existing state programs may qualify for use in demonstrating that a state plan will achieve the required level 

of emission performance, provided they meet the approvability requirements in the emission guidelines 
(VIII.C.). 

o EPA is proposing that, for an existing state requirement, program, or measure, a state may apply 
toward its required emission performance level the emission reductions that existing state programs 
and measures achieve during a plan performance period as a result of actions taken after the date of 
this proposal (p. 475). 
 EPA seeks comment on alternative dates and variations of this approach: start date of the 

initial plan performance period, the date of promulgation of the emission guidelines, the 
end date of the base period for the EPA’s BSER-based goals analysis (e.g., the beginning of 
2013 for blocks 1-3 and beginning of 2017 for block 4, end-use energy efficiency), the end of 
2005, or another date. 

o EPA also seeks comment on a second option, which would recognize emission reductions that 
existing state requirements, programs, and measures achieved prior to the beginning of the initial 
plan performance period (p. 478). 

• EPA is proposing that renewable energy and demand-side energy efficiency measures be incorporated into 
a rate-based approach through either an administrative adjustment or a tradable credit system applied to an 
EGU’s reported CO2 emissions (p. 481). Under such a process, measures that avoid EGU CO2 emissions from 
affected EGUs, such as quantified and verified end-use energy savings and renewable energy generation, 
could be credited toward a demonstrated CO2 emission rate for EGU compliance purposes or used by the 
state to administratively adjust the average CO2 emission rate of affected EGUs when demonstrating 
achievement of the required rate-based emission performance level in a state plan. EPA seeks comment on 
whether credits or adjustment should represent avoided CO2 emissions or avoided MWh or electric 
generation. 

o EPA is proposing that a state plan that includes enforceable renewable energy and demand-side 
energy efficiency measures must include an evaluation, measurement, and verification (EM&V) plan 
that explains how the effect of these measures will be determined in the course of plan 
implementation. 
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• Treatment of Interstate Effects (p. 493) 
o For demand-side energy efficiency measures, EPA is proposing that, consistent with the approach 

that the EPA used in determining the BSER, a state could take into account in its plan only those CO2 
emission reductions occurring (or projected to occur) in the state that result from demand-side 
energy efficiency measures implemented in the state. EPA requests comment on whether a state 
should be able to take credit for emission reductions out of state due to in-state EE measures if the 
state can demonstrate that the reductions will not be double-counted when the relevant states 
report on their achieved plan performance, and what such a demonstration should entail. 
 For states that participate in multi-state approach, participating states would have flexibility 

to distribute the CO2 emission reductions among states in the multi-state area, as long as 
the total CO2 emission reductions claimed are equal to the total of each state’s in-state 
emissions reductions that result from demand-side EE measures implemented in those 
states. EPA also proposes that states could jointly demonstrate CO2 emission performance 
by affected EGUs through a multi-state plan in a contiguous electric grid region, in which 
case attribution of emission reductions from demand-side EE measures would not be 
necessary.  

o For renewable energy measures, EPA is proposing that, consistent with existing state RPS policies 
(e.g. renewable energy certificates (REC) that enable interstate trading of RE attributes), a state 
could take into account all of the CO2 emission reductions from renewable energy measures 
implemented by the state, whether they occur in the state or in other states. EPA seeks comment 
on: how to avoid double counting emission reductions using this proposed approach; the option of 
allowing a state to take into account only those CO2 emission reductions occurring in its state; 
whether a state should be able to take credit for emission reductions out of state due to renewable 
energy measures if the state can demonstrate that the reductions will not be double-counted when 
the relevant states report on their achieved plan performance; and what such a demonstration 
should entail. 
 EPA proposes that states participating in multi- state plans could either: distribute CO2 

emission reductions among states in the multi-state area, as long as the total CO2 emission 
reductions claimed are equal to the total of each state’s in-state emission reductions from 
RE measures; or jointly demonstrate CO2 emission performance by affected EGUs through a 
multi-state approach in a contiguous electric grid region, in which case attribution among 
states of emission reductions from renewable energy measures would not be necessary. 

State Plan Submittal & Timing (Proposed Rule Sec. VIII.E., p. 457) 

• Each state must submit a plan to the EPA by June 30, 2016 that requires certain components (listed below). 
o If a state needs additional time to submit a complete plan, then the state must submit an initial plan 

by June 30, 2016, that documents the reasons the state needs more time and includes commitments 
to concrete steps that will ensure that the state will submit a complete plan by June 30, 2017, or 
2018, as appropriate (p. 48). 
 To be approvable, the initial plan must include specific components, including a description 

of the plan approach, initial quantification of the level of emission performance that will be 
achieved in the plan, a commitment to maintain existing measures that limit CO2 emissions, 
an explanation of the path to completion, and a summary of the state’s response to any 
significant public comment on the approvability of the initial plan (p. 461). 

o If the initial plan is approvable, the state would have until June 30, 2017, to submit a complete plan if 
the geographic scope of the plan is limited to that state. If the state develops a plan that includes a 
multi-state approach, it would have until June 30, 2018, to submit a complete plan. Further, the EPA 
is proposing that states participating in a multi-state plan may submit a single joint plan on behalf of 
all of the participating states (p. 48). 
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Required State Plan Components (Proposed Rule Sec. VIII.D., p. 436) 

• The proposed rule requires that states set emission performance levels in their plans for their affected 
EGUs—either the EPA-established rate-based goal or an equivalent mass-based goal—and determine the 
measures needed to reach those levels. (Proposed Rule, p. 43). 

o If states choose to translate the established EPA rate-based goal, they must include in their plan a 
description of the process, tools, methods, and assumptions used to translate from the rate-based 
goal to the mass-based goal. 

• A complete state plan must follow the EPA framework regulations at 40 C.F.R. 60.23 and would include the 
following 12 components: 

o Identification of affected entities  
o Description of plan approach and geographic scope  
o Identification of state emission performance level  
o Demonstration that plan is projected to achieve emission performance level  
o Identification of emission standards  
o Demonstration that each emission standard is quantifiable, non-duplicative, permanent, verifiable, 

and enforceable  
o Identification of monitoring, reporting, and recordkeeping requirements  
o Description of state reporting  
o Identification of milestones  
o Identification of backstop measures  
o Certification of hearing on state plan  
o Supporting material (p. 46, 436) 

Criteria for Approving State Plans (Proposed Rule Sec. VIII.C., p. 425) 

• EPA is proposing to evaluate the sufficiency of each state plan based on the inclusion of the 12 required 
components above plus the following four general criteria:  

o 1) A state’s plan must include enforceable measures that reduce EGU CO2 emissions; 
o 2) The enforceable measures included in a plan must be projected to achieve emission performance 

equivalent to the goals established by EPA, on a timeline equivalent to that in the emission guidelines;  
o 3) CO2 emissions performance from affected EGUs must be quantifiable and verifiable; and  
o 4) A state plan must include a process for reporting on plan implementation, progress toward 

achieving CO2 goals, and implementation of corrective actions, if necessary (p. 46, 425). 
• EPA requests comment on whether to update the procedures for acting on complete state plans to include 

the option of partially or conditionally approving a state plan (p. 466). 

Multi-State Plans 

• For a multi-state approach, EPA proposes that only one plan would be submitted on behalf of all participating 
states, signed by authorized officials for each state. A joint-submittal would adequately address plan 
components that apply jointly to all participating states and for each individual state (p. 434).  

o EPA seeks comment on two alternative options for multi-state approaches: first, whether states 
participating in a multi-state approach should be given the option of providing a single submittal that 
addresses common plan elements, but each state would also be required to provide individual 
submittals for state-specific elements of the multi-state approach; second, whether all states 
participating in a multi-state approach should be required to separately make individual submittals 
that address all elements of the multi-state plan. 

Compliance Demonstration 
EPA proposes final and interim goal performance periods, designed to provide states with flexibility for the timing of 
programs and measures and for year-to-year variation in actual emission performance during the interim goal period, 
while ensuring that state plans are designed to achieve the final goal by 2030. 
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Proposal Summary: Key Issues for States in EPA’s Clean Power Plan Proposed Rule 

 

• Performance periods (p. 408) 
o Interim goal – Projected plan performance demonstration: To be approvable, a state plan must 

demonstrate that the emission performance of affected EGUs will meet the interim emission 
performance level on average over the 2020-2029 period. 

o Interim goal – Actual plan performance check: In 2030, the emission performance of affected EGUs 
during the period 2020-2029 must be compared against the interim goal. (In addition, as described 
separately below, interim emission performance checks will occur during this 10-year period.) 

o Final goal – Projected plan performance demonstration: To be approvable, a state plan must 
demonstrate that the emission performance of affected EGUs will meet the final emission 
performance level no later than 2030, on a single-year basis. 

o Final goal – Actual plan performance check: Starting at the end of 2032, emission performance of 
affected EGUs must be compared against the final goal on a three-year rolling average basis (i.e., 
2030-32, 2031-33, 2032-2034, etc.). 

• Implementation milestones and interim emission performance checks (p. 412) 
o “Self-correcting” plans (i.e., plans that inherently assure interim performance and full achievement 

of the state plan’s required level of emission performance) need not contain interim milestones, 
because they require federally enforceable progress. 
 Examples of self-correcting plans include: a state plan with a rate-based emission 

performance level that requires affected EGUs collectively to meet the state’s required 
emission performance level, and allows EGUs to comply through an emission rate averaging 
system; or a plan that includes measures or actions (e.g., emission limits that apply to 
affected EGUs and ensure full plan performance) that take effect automatically if the plan’s 
required emission performance level is not met, in accordance with a specified milestone. 

o Plans that are not self-correcting must identify periodic program implementation milestones (e.g., 
start of an end-use energy efficiency program, retirement of an affected EGU, or increase in RPS). If 
the state misses a milestone, it must report to EPA and describe steps to accelerate subsequent 
implementation. 

• Tracking (p. 413) 
o For all plans, the state and EPA would track state plan emission performance on an ongoing basis, 

with states reporting performance data to EPA annually by July 1. 
o During the interim performance period, beginning in 2022, the state must include a comparison of 

emission performance achieved to performance projected in the state plan each year.  
o A report and corrective measures would be required if an interim emission check showed that actual 

emission performance of affected entities was not within 10 percent of the performance projected in 
the state plan. Corrective measures could be adopted into regulation prior to plan submittal to 
enable the state to implement the measures administratively, or the state could wait to adopt 
corrective measures into regulation until after a plan performance deficiency is discovered. 

Requests for Comments (note: list not comprehensive) 

EPA seeks comments on a number of issues, including but not limited to: 

• Overall 
o The proposed BSER, the proposed methodology for computing state goals based on application of 

the BSER, and the state-specific data used in the computations. Once the final goals have been 
promulgated, a state would no longer have an opportunity to request that the EPA adjust its CO2 
goal (p. 27). 

o All aspects of EPA’s legal interpretations, including the discussion in the Legal Memorandum (p. 125). 
• BSER 

o The application of only the first two building blocks as the basis for BSER; however, EPA notes that 
such an application would result in fewer CO2 reductions at a higher cost (p. 36).  
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Proposal Summary: Key Issues for States in EPA’s Clean Power Plan Proposed Rule 

 

o Different combinations of building blocks and different levels of stringency for each building block, as 
well as on the methodologies for calculating reasonable levels of emissions reductions each building 
block is expected to achieve (p. 50).  

• State Goals 
o All aspects of the proposed form of the goals, and all aspects of the goal computation procedure (p. 

345, 356). 
o Methodology for calculating a weighted average, rate-based CO2 emission performance goal for 

multiple states participating in a joint plan (p.439).11 
o Whether EPA should provide a presumptive translation of rate-based goals to mass-based goals for 

all states, for those who request it, and/or for multi-state regions. Alternatively, whether EPA should 
provide guidance to use in translation, including acceptable methods and tools, default input 
assumptions for key parameters that will likely influence projections, and coordination in addressing 
the assumptions applied by multiple states within a grid region (p. 440-41). 

o A state may demonstrate during the comment period that application of one of the building blocks 
to that state would not be expected to produce the level of emission reduction quantified by the EPA 
because of technical infeasibility or cost; however, EPA will not adjust the state’s goal unless a state 
also shows that it could not achieve additional reductions from the other building blocks (p. 334). 

• State Plans 
o Two other options for multi-state plan submittal: 

 Requiring submittal of a common multi-state plan and individual state submittals that 
provide state-specific elements. 

 Requiring that states participating in a multi-state plan each submit individual plans that are 
materially consistent for all common plan elements that apply to all participating states, as 
well as state-specific aspects of the multi-state plan. 

o Methodology used to incorporate renewable generation and energy efficiency measures under a 
rate-based approach (p. 481). 

o The amount of emission rate improvement or emission reduction that corrective measures included 
in a plan must be designed to achieve, and whether the emission guidelines should establish a 
deadline for implementation of corrective measures. (p. 444).  

o Treatment of existing programs: EPA is proposing that "states may apply toward the required 
emission performance level the emission reductions that existing state programs and measures 
achieve during a plan performance period as a result of actions taken after the date of this 
proposal.” (p. 475).  They seek input on alternatives, including an option that recognizes reductions 
that existing state programs achieved starting from a specified date prior to the initial plan 
performance period. (p. 478). 

• Compliance 
o The compliance consequences and appropriateness of allowing states to adopt a “portfolio 

approach” or a “state commitment approach” in their plans (p. 383, 387).  
o An alternative approach that includes a 5-year period for compliance in combination with a less 

stringent set of CO2 emission performance levels. These options are fully described in Sec. VIII of the 
preamble, and the state goals associated with the alternative option are described in Sec. VII.E. of 
the preamble. (p. 50). 

Projected Emission Reductions, Benefits, and Costs 
• EPA projects that implementation of the rule as proposed would achieve a 30 percent reduction in 

greenhouse gas emissions from 2005 levels by 2030.  
• EPA projects that in 2030, the reductions achieved by the proposed rule would yield net climate and health 

benefits of $48 billion to $84 billion (RIA p. ES-20).  

                                                             
11 Discussed in more detail in Projecting EGU CO2 Emission Performance TSD, supra note 2.  
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Proposal Summary: Key Issues for States in EPA’s Clean Power Plan Proposed Rule 

 

• EPA projects that annual compliance costs will range between $5.4 and $7.4 billion in 2020 and between $7.3 
and 8.8 billion in 2030. (RIA p. ES-8).  

• The reductions achieved by the proposed rule would prevent 2,700 to 6,600 premature deaths and 140,000 
to 150,000 child asthma attacks in 2030 (EPA Fact Sheet: Cleaner, More Efficient Power Sector, p. 2).  

• The proposed rule would also reduce the pollutants that contribute to soot and smog by 25 percent (EPA Fact 
Sheet: Cleaner, More Efficient Power Sector, p. 1).  

• For every $1 invested through the proposed rule, American families would see up to $7 in health benefits 
from soot and smog reductions alone (EPA Fact Sheet: Cleaner, More Efficient Power Sector, p. 2).  

• In 2030, when the proposed rule would be fully implemented, electricity bills would be roughly 8 percent 
lower than they would be without the state plans called for by the rule, saving Americans an average of $8 a 
month (EPA Fact Sheet: Cleaner, More Efficient Power Sector, p. 2).  

• EPA projects that in 2020 the proposed rule would result in job growth of 25,900 to 28,000 job-years in the 
power production and fuel extraction sectors, and an increase of 78,000 jobs in the demand-side energy 
efficiency sector (Proposed Rule, p. 59-60). 

Selected Technical Support Documents & Other Resources 

Technical Support Document: GHG Abatement Measures 

• This TSD12 explains the technical basis for the development of the Best System of Emission Reductions (BSER), 
including EPA’s evaluation of all adequately demonstrated GHG abatement measures, and consideration of 
each measure’s technical feasibility, applicability and use, application level appropriate for BSER, and cost 
effectiveness associated with reducing GHG emissions at EGUs. 

Technical Support Document: Goal Computation 

• This TSD13 provides information to support EPA’s determination of state emission rate goals in the proposed 
rule, presenting EPA’s methodology for calculating the state goals based on the application of BSER factors to 
individual state generation and emission data. 

• The Georgetown Climate Center has compiled data from this TSD into a reference guide, which compares 
current state carbon dioxide intensity levels with EPA's proposed state goals.14 It also identifies the 
percentage change necessary to achieve state goals. Please note that the percentage change numbers are 
provided in the guide for illustrative purposes based on proposed EPA state goals, but they do not necessarily 
represent the levels of additional effort that would be required by states. EPA proposes or takes comment on 
a number of factors in the proposed rule that would bear on what a state would additionally need to do to 
meet its goal, for example, EPA is proposing that states could receive credit for reductions from existing state 
programs that reduce emissions after the date that the proposal was issued but before the start of the plan 
performance period. 

Technical Support Document: Projecting EGU CO2 Emission Performance in State Plans 

This TSD15 describes methods for projecting future CO2 emissions from EGUs, and discusses methods for translating 
rate-based goals to mass-based goals. 

                                                             
12 EPA, GHG Abatement Technical Support Document, http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-
ghg-abatement-measures.pdf.  
13 EPA, Goal Computation Technical Support Document, http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-
goal-computation.pdf. 
14 Georgetown Climate Center, Percentage Changes to Achieve Proposed State Carbon Pollution Rate Goals, 
http://www.georgetownclimate.org/sites/www.georgetownclimate.org/files/GCC_EPACleanPowerPlanProposedRule_StateBudgets_Final
.pdf.  
15 EPA, Projecting EGU CO2 Emission Performance in State Plans Technical Support Document, 
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf.   

http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-ghg-abatement-measures.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-ghg-abatement-measures.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-goal-computation.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-goal-computation.pdf
http://www.georgetownclimate.org/sites/www.georgetownclimate.org/files/GCC_EPACleanPowerPlanProposedRule_StateBudgets_Final.pdf
http://www.georgetownclimate.org/sites/www.georgetownclimate.org/files/GCC_EPACleanPowerPlanProposedRule_StateBudgets_Final.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf
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• Although EPA’s individual state goals are given in lb CO2/MWh, the proposed rule would allow states to 
translate that rate into a mass-based goal expressed in total tonnage over the course of the performance 
period. 

• Translations are based on projections of affected EGU utilization and dispatch. Projection scenarios must 
include: 

o A Reference Case Scenario that projects the average CO2 emission rate for affected EGUs in the 
absence of the EPA guidelines or any components of the state plan. This includes on-the-books state 
requirements, programs or measures not included in as enforceable measures in a state plan.  

o A Mass-Based CO2 Emission Goal Policy Scenario that adds a proxy emission limit to the above 
reference case.  The proxy limit is equivalent to EPA’s state-specific rate-based goal, but does include 
crediting for the end-use EE, RE, and nuclear generation included in building blocks 3 and 4.   

o A State Plan Policy Scenario constructed by adding the components of the state plan to the 
reference case to project CO2 emission performance by affected EGUs under the state plan.  

• EPA is taking comment on the level and type of guidance it should give to states regarding projections and 
translation.  More information on the projection and translation process can be found in the TSD.16 

Technical Support Document: State Plan Considerations 

• This TSD17 provides further information on the state plan considerations discussed in the proposal at Sec. 
VIII.F (p. 470). Considerations include: enforceability; incorporation, quantification, and reporting of end-use 
energy efficiency and renewable energy (EE/RE) programs; and treatment of interstate emission effects. 

Clean Power Plan Toolbox for States 

• EPA is providing states with a Toolbox that provides information and resources to assist with the 
development of state plans, found at http://www2.epa.gov/cleanpowerplantoolbox. 

• EPA's toolbox includes:  
o Examples and explanations of effective policies that states are already using. 
o Technical resources for reducing on-site EGU emissions. 
o Tools and projections to help states calculate the emissions reduced by EE and RE programs and 

measures, including EPA's AVERT tool. 

                                                             
16 EPA, Projecting EGU CO2 Emission Performance in State Plans Technical Support Document, 
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf.  
17 EPA, State Plan Considerations Technical Support Document, http://www2.epa.gov/sites/production/files/2014-
05/documents/20140602tsd-state-plan-considerations.pdf.  

Funding for this project was provided by The William and Flora Hewlett Foundation. The Georgetown Climate Center is grateful for 
their support and the support from all of the funders who make our work possible: http://www.georgetownclimate.org/support. 

Please contact Gabe Pacyniak (pacyniak@law.georgetown.edu) with any questions. 

http://www2.epa.gov/cleanpowerplantoolbox
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-projecting-egu-co2emission-performance.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-state-plan-considerations.pdf
http://www2.epa.gov/sites/production/files/2014-05/documents/20140602tsd-state-plan-considerations.pdf
http://www.georgetownclimate.org/support
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The centerpiece of the Obama administration's efforts to fight climate change is the "Clean
Power Plan." The plan would utilize an existing statute—Section 111(d) of the Clean Air Act—to
reduce emissions from existing coal-fired power plants, which are by far the largest source of
greenhouse gases in the United States.

The Environmental Protection Agency announced its proposed rules on June 2, 2014,1 and
plans to finalize them by June 2015. Three lawsuits have already been filed against them. Far
more are expected when the rules become final.

This column discusses the theories and timing of this litigation.

Clean Air Act Structure
First it is necessary to explain a bit about the Clean Air Act, which is the longest and most
complex of all the federal environmental statutes. It sets up numerous separate air pollution
control programs. Five are especially relevant here.

State Implementation Plan Program. Each state must formulate a plan so that its air meets
the National Ambient Air Quality Standards.

New Source Review. The states (or, in some cases, EPA) determine what is the best available
control technology for various kinds of sources, and require that all new sources or significantly
modified sources use that technology or at least get the equivalent emissions reduction. In
those places where the air quality meets the national standards, this is called the prevention of
significant deterioration program; where it does not, the program is called nonattainment new
source review. This is the program that was at issue in a June 23, 2014, Supreme Court
decision, Utility Air Regulatory Group v. EPA,2 which upheld most of EPA's actions on
greenhouse gases but overturned EPA's application of the prevention of significant
deterioration program to greenhouse gases from sources that are not otherwise regulated.

New Source Performance Standards for New Sources. Under Section 111(b) of the Clean

http://www.newyorklawjournal.com/
http://www.gpo.gov/fdsys/pkg/FR-2014-06-18/pdf/2014-13726.pdf
http://advance.lexis.com/api/document/citation?cite=+134+S.+Ct.+2427
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Air Act, EPA sets national standards for emissions from various kinds of sources. The program
only applies to newly built sources, or existing sources that are significantly modified. Earlier
this year, EPA proposed standards under this program for new fossil fuel power plants. These
standards would basically prohibit a new coal-fired plant unless it had carbon capture and
sequestration. Since almost no one is starting construction of new coal-fired plants in the United
States anyway, due largely to the low cost of natural gas, this proposed rule in itself is not
especially important, but it is a prerequisite to the rule that is the focus of this column.

Performance Standards for Existing Sources. This is the key Section 111(d) program. Under
it, EPA sets nationwide guidelines, but it is up to each state to prepare its own plan for meeting
these guidelines.

National Emissions Standards for Hazardous Air Pollutants. The programs just mentioned
all concern the conventional air pollutants, such as sulfur dioxide, nitrous oxide, particulate
matter, and now, carbon dioxide and other greenhouse gases. In contrast, the national
emission standards for hazardous air pollutants, under Section 112 of the Clean Air Act,
concern a long list of other pollutants that are much more toxic in small quantities.

All of these programs are distinctive with their own statutory bases and regulations. But they
interrelate with each other, and that leads to the legal theories that are going to be used to
attack the Clean Power Plan.

Theories to Attack Proposal
Three major theories are being advanced by the industries and states that oppose the Clean
Power Plan proposal.

• Argument that EPA cannot regulate existing fossil fuel plants because they are already
regulated under the hazardous air pollutant program. In February 2012, EPA issued a
standard for mercury and certain other air toxins from fossil fuel power plants under the
National Emission Standards for Hazardous Air Pollutants program created under Section 112.
Section 111(d) allows EPA to mandate standards for emissions that are not "from a source
category which is regulated under [Section 112]."3 That poses a problem because the source
category of fossil fuel power plants is now regulated under Section 112.

The 1990 amendments to the Clean Air Act may or may not solve this problem. The House and
the Senate passed versions that were slightly different in one respect, and the differences were
never reconciled. Both versions appear in the Statutes at Large.4

Under the House version of Section 111(d), if a source category is regulated under Section
112, other pollutants emitted by that source category cannot be regulated under Section 111(d).
Under the Senate version, only the pollutants that are regulated under Section 112 cannot be
regulated under Section 111(d). So if the House version governs, the fact that mercury and
other hazardous air pollutants from power plants are regulated under Section 112 could be fatal
for regulating power plants under Section 111(d). But if the Senate version governs, this is not a
problem because the Section 112 rules on power plants do not regulate greenhouse gases,
which is what the Section 111(d) rules seek to limit.

• Argument that EPA cannot regulate beyond the fenceline. Section 111(d) tells EPA to set
its emissions guidelines based on a "standard of performance," defined as a standard reflecting
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the "degree of emission limitation achievable" through the "best system of emission reduction"
that EPA "determines has been adequately demonstrated."5 What "system" means is hotly
debated. Does it apply only to reductions that can be achieved within the power plant, or does it
allow EPA to regulate beyond the fenceline of the power plant? And if the latter, can EPA
require not only direct reductions in emissions, but also (as EPA has proposed) indirect
measures, such as end-use energy efficiency, renewable energy, and keeping old nuclear
power plants open?

Only small reductions can be achieved within the fenceline, such as by upgrading the boiler.
Thus if EPA is limited to requiring such measures, the Section 111(d) rules could not lead to
anywhere close to the emissions reductions that EPA is seeking. The argument that the
statutory language, especially "best system of emission reduction," does not allow EPA to go
beyond the fenceline is closely related to its opponents' suggestion that the proposed rules
would turn EPA into an energy regulator that is inappropriately making broad choices about
such matters as fuel choice.

• Argument that the 111(b) rule for new sources, which is a prerequisite to the 111(d)
rules, is invalid. The Section 111(d) authority only applies to existing sources where there are
standards of performance for new sources of the same type—the Section 111(b) rules. That is
why the proposed Section 111(b) rule for new coal plants is so important, even though almost
none are proposed. Opponents of the proposed rule have raised questions about whether
carbon capture and sequestration, on which the proposed rule relies, is adequately
demonstrated, whether it has a reasonable cost, and whether the fact that the Department of
Energy has funded much research on this technology runs afoul of a particular provision of the
Energy Policy Act of 2005.

EPA has also proposed a new source standard under Section 111(b) that would cover modified
and reconstructed power plants (as opposed to entirely new power plants). That one does not
rely on new technology, so it creates an argument for EPA that this is enough to satisfy the
prerequisite. EPA might also avoid this problem by issuing final Section 111(b) rules for new
sources that do not rely on new technology, with a pledge to revisit the rule in a few years to
see if new technology is available by then.

When the Section 111(d) rule is finally issued, there will no doubt be further theories. EPA must
make many decisions in creating the rule, and people may argue with many of them. For
example, there will be complaints about how EPA set the targets for emissions reductions by
each state; what baseline year is chosen; how various kinds of sources were subcategorized;
the way that electricity imports and multistate issues are dealt with; and the selection of
strategies and approaches.

Early Lawsuits
Murray Energy Corporation, the largest underground coal mining company in the United States,
which is emerging as a major litigant against a variety of federal regulations, has filed two
lawsuits in the U.S. Court of Appeals for the D.C. Circuit challenging the proposed 111(d)
guidelines.6 In the first of these, it has received amicus support from nine states—West
Virginia, Alabama, Alaska, Kentucky, Nebraska, Ohio, Oklahoma, South Carolina, and
Wyoming. Separately, a group of most of those same states (plus a few more) filed a petition
with the same court asking it to review a settlement agreement under which EPA committed to
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issue the contested rule.7 On Sept. 2, a coalition of 11 states (including New York and
California), plus the District of Columbia and New York City, moved to intervene in that lawsuit
to support EPA's position.

Ordinarily, the Administrative Procedure Act only allows challenges to final agency action.
Additionally, Section 307(b) of the Clean Air Act sets forth the procedures for challenging EPA
rulemaking action, and it, too, requires final action. Murray Energy says the pendency of the
proposed rule is disrupting utility decision-making on whether to keep plants open or close
them, and it is taking the extraordinary step of relying on the All Writs Act of 1789. A similar
effort to overturn a proposed rulemaking before it went final was made two years ago in a
challenge to the proposed Section 111(b) rules for new power plants even before they went
final; unsurprisingly, it was dismissed as premature.8

Timeline for Litigation
Assuming that the proposed rule is not derailed by these early lawsuits (or by those in
Congress who are trying to block it), when it goes final in June 2015 there will surely be multiple
lawsuits, as there were after the endangerment finding, the motor vehicle rule, and the tailoring
rule—the actions that ultimately led to the Supreme Court's decision in Utility Air Regulatory
Group. If the D.C. Circuit follows here the same pattern it did then, it will not grant a stay that
would put the rules on hold while the litigation plays out, and it will hear them all at once.

In the cases challenging the prior rules, 26 months passed between the issuance of the
endangerment finding and the oral argument in the D.C. Circuit, and another four months
passed before the decision. So if there is a similar 30-month delay between the final Section
111(d) rule and the D.C. Circuit decision, that would take us to December 2017.

Two years passed between when the D.C. Circuit issued its ruling (called Coalition for
Responsible Regulation v. EPA9) in June 2012 and when the Supreme Court ruled (June
2014). If it takes two years between the D.C. Circuit's decision in the Section 111(d) challenge
and the Supreme Court's decision on it (should they grant certiorari), that would be December
2019. Since four members of the current court will be in their 80s by then, it is possible that
there will have been some retirements and new justices.

The happenstance of judicial personnel may also be important to the outcome in the D.C.
Circuit. In the Supreme Court, of course, all nine justices hear all cases. But in the D.C. Circuit,
there are currently 17 judges, and each case is heard by a randomly selected panel of three
judges. Various judges on that court differ profoundly on how they tend to rule in suits against
EPA, so the composition of the panel may make a big difference.

Since the state plans under Section 111(d) will be due in June 2016, or two years later if part of
a multistate plan, it seems likely that the states acting on their own will need to finalize their
plans during the pendency of the D.C. Circuit litigation challenging the Section 111(d) rule, and
even those entering into multistate plans may need to finish them before the Supreme Court
rules.

Moreover, the decisions on the challenges to the final Section 111(d) guidelines will probably
not be the end of litigation about this program. When the state plans are issued, they are likely
to be subject to state-by-state challenges, as interests in each state argue that they are too
stringent or not stringent enough. Those cases will not initially go to the D.C. Circuit. They could

http://advance.lexis.com/api/document/citation?cite=+684+F.3d+102


9/25/2014 Legal Challenges to Obama Administration s Clean Power Plan | New York Law Journal

http://www.newyorklawjournal.com/printerfriendly/id=1202669574903 5/5

be brought in the federal district courts, or in state court, or both.

Once the state plans are in place, their requirements become enforceable in federal court.
There is also the possibility of citizen suits. For example, if the state plan requires a particular
fossil fuel plant to install certain equipment by a set date, and the deadline is missed, a
neighbor of the plant might be able to go to federal court to seek an injunction.

EPA can issue federal implementation plans in states that do not propose adequate plans, but
that presumably will not start happening until at least 2017, when the next president is in office.
Any federal implementation plan will be subject to its own set of legal challenges, including
some interesting federalism questions about what EPA can and cannot tell the states to do. If
some of the states receive federal plans but refuse to implement them, that will be yet another
round of litigation.

The year 2017 is two congressional election cycles away, and it is conceivable that by then the
congressional deadlock will have broken and we will have a statute that is better designed to
deal with the climate change problem. That, alas, is probably the least likely outcome of all.
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Executive Summary

I
n June 2014, the Environmental Protection Agency (EPA) will propose a set of carbon pollution guidelines 
for the nation’s aging fl eet of power plants pursuant to Section 111(d) of the Clean Air Act. Power plants 
are the largest source of greenhouse gas emissions in the United States, and EPA’s forthcoming rule is the 

centerpiece of the Obama Administration’s second-term eff ort to address climate change through executive 
action. With the details of EPA’s plan still under wraps, a wide variety of stakeholders—ranging from 
environmental nonprofi ts to industry coalitions to state government offi  cials—have recently weighed in with 
policy design recommendations for the agency. Th is policy brief surveys those proposals and identifi es points 
of consensus and contention regarding the appropriate form and stringency of the power plant guidelines, as 
well as the degree of fl exibility that should be aff orded states in complying with them. Th e brief also summarizes 
Policy Integrity’s own positions on these issues.

With respect to compliance fl exibility, we fi nd broad agreement that market-based mechanisms like emission 
trading and averaging should be a permissible means of satisfying the guidelines. We also fi nd widespread 
support for crediting investments in renewable energy and energy effi  ciency. Stakeholders disagree, however, 
as to whether EPA may consider such “outside the fence line” or “system-based” abatement techniques when 
determining the appropriate stringency of its emission guidelines. Some maintain that EPA may only mandate a 
level of reduction that is achievable through technological updates “inside the fence line” of an individual plant 
(a.k.a. a “source-based” guideline). For our part, Policy Integrity has long maintained, fi rst, that market-based 
trading programs constitute a “system of emission reduction” within the meaning of the Clean Air Act and, 
second, that the availability of such cost-reducing mechanisms justifi es more stringent emission guidelines.

As for the form of the standards, a majority  of the surveyed proposals support the idea of allowing states to 
adopt mass-based “emission budgets” (caps on aggregate carbon emissions) in lieu of rate-based performance 
standards (limits on emissions per megawatt -hour generated). Proposals diff er, however, as to whether mass-
based limits should be the default option for states—that is, whether EPA’s emission guidelines should be 
expressed in terms of mass. Some prominent stakeholders recommend that EPA issue rate-based guidelines 
and require states proposing mass-based implementation plans to demonstrate that they can achieve equivalent 
results. Because a mass-based standard is more effi  cient and easier to administer than a rate-based standard, 
Policy Integrity recommends reversing that presumption. EPA’s guidelines should be mass-based, and states 
that choose to adopt rate-based implementation schemes should bear the burden of demonstrating equivalency.

Finally, we note that only a handful of the proposals specify a preferred level of emission reduction, and none 
claims to have identifi ed an optimal level of reduction. In keeping with the Clean Air Act’s instruction to take 
cost into account when establishing standards of performance, Policy Integrity recommends that EPA use cost-
benefi t analysis to identify a level of guideline stringency that will maximize the net benefi ts of its regulation.
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Section 111(d): 

The Basics

S
ection 111 of the Clean Air Act empowers EPA to establish “standards of performance” for stationary 
source categories that “contribute signifi cantly to, air pollution which may reasonably be anticipated to 
endanger public health or welfare.”13 Typically, EPA promulgates such standards only for new stationary 

sources under Section 111(b). However, when the pollutant in question is neither a so-called “criteria” pollutant nor 
an “air toxic,” EPA must work with states to establish additional standards for existing sources pursuant to Section 
111(d) of the Act.14 Greenhouse gases like carbon dioxide fall into this narrow category of non-criteria, non-toxic 
pollutants that are subject to Section 111(d) regulation.

Introduction

L
ast summer, President Obama unveiled a “Climate Action Plan” outlining a suite of executive actions designed 
to reduce greenhouse gas pollution in the United States.1 More specifi cally, the Plan seeks to cut emissions to 
17% below 2005 levels by 2020, fulfi lling a pledge the President fi rst made at the United Nations’ Copenhagen 

Summit in 2009.2 Th e Plan’s most ambitious component, by far, is a directive to regulate carbon emissions from 
power plants under the Clean Air Act.3

Power plants produce just under a third of the United States’ greenhouse gas emissions, and using the Clean Air Act 
to regulate their carbon output is hardly a new idea.4 Years before the President’s announcement, EPA committ ed to 
constraining plant emissions as part of a litigation sett lement agreement with a group of states, municipalities, and 
environmental organizations.5 By June 2013, however, the deadlines specifi ed in the sett lement had come and gone,6 
and the President’s Plan provided a fresh sense of urgency to EPA’s regulatory eff orts. Th e President instructed EPA 
to release a proposed rule for new power plants by September 2013 and to fi nalize that rule “in a timely fashion.”7 For 
older plants, the President provided an even more detailed timeline: EPA is to propose a regulation by June 2014, 
promulgate a fi nal rule by June 2015, and collect state plans for implementing the rule by June 2016.8

EPA has already complied with the President’s fi rst instruction: it proposed performance standards for new plants 
last September.9 But those standards are unlikely to have much eff ect on emissions. Th e newest gas-fi red generators 
already meet EPA’s proposed standards, and historically low gas prices have eff ectively dissuaded the electricity 
sector from constructing new coal-fi red generators.10

Issuing standards for new (or modifi ed) plants under Section 111(b) of the Clean Air Act, however, is a necessary 
legal predicate to regulating existing plants under the infrequently invoked Section 111(d) of the Act.11 And it is at 
those existing plants—many of which are several decades old12—that have the real pollution-reduction potential.
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Emission standards, whether for new or existing sources, must refl ect “the degree of emission limitation achievable 
through the application of the best system of emission reduction which . . . the [EPA] Administrator determines 
has been adequately demonstrated.”15 Accordingly, the 111(d) regulatory process begins with EPA issuing a set 
of “emission guidelines” containing its fi ndings regarding (1) the best system of emission reduction that has been 
adequately demonstrated, (2) the degree of reduction achievable under such a system, and (3) the time necessary to 
achieve that reduction.16 Th e regulatory baton is then passed to states to design individual implementation plans that 
are consistent with EPA’s guidance.17 A state need not adopt the particular “system” of reduction identifi ed by EPA in 
its emission guidelines so long as the state’s own approach will achieve an equivalent or superior level of abatement.18

Finally, EPA reviews each state’s implementation plan to ensure its compliance with the guidelines.19 If a state fails to 
submit a “satisfactory” plan, EPA may design and enforce a federal plan for the subject sources in that jurisdiction.20

EPA’s implementing regulations for Section 111(d) have been in place for decades without legal challenge,21 and, 
while the section is not frequently invoked, the agency has used it to regulate existing sources such as municipal 
landfi lls, aluminum plants, and fertilizer manufacturing plants.22

Applying Section 111(d) to Power Plants: 

The Key Issues

I
n considering how EPA can most sensibly apply the Section 111(d) regulatory framework to carbon emissions 
from power plants, two categories of questions arise. First, there are issues related to EPA’s establishment of 
emission guidelines. Th ese include:

Th e Form of the Guidelines: Should EPA’s emission guidelines take the form of mass-based caps (i.e., 
limits on the total amount of carbon a particular source, or an entire state, can emit) or rate-based 
performance standards (i.e., limits on the amount of carbon a particular source can emit per megawatt -
hour generated)?

Th e Proper Scope of a “System of Emission Reduction”: How should EPA defi ne the “best system of 
emission reduction” for existing power plants? Is the agency limited to considering technological changes 
made inside the fence line of a particular plant? Or can it defi ne the system more broadly to include 
activities outside the fence line, such as emission trading between sources (which would result in greater 
reliance on facilities that use lower-emitt ing fuels like natural gas), demand-side improvements in energy 
effi  ciency, and the generation of electricity by non-emitt ing renewable sources like wind and solar?

Th e Reduction Target: What level of emission reduction should the program aim to generate? At what 
cost?

Next, there are questions regarding compliance options, or the degree of fl exibility that states should be aff orded in 
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designing plans to meet EPA’s emission guidelines. Th ese include: 

Th e Role of Emission Trading and/or Averaging: In a mass-based trading system, a state’s total emissions 
are capped at a particular level and a corresponding number of permits or “emission allowances” are 
distributed among regulated sources. Sources are then able to “trade” (i.e., buy and sell) permits with 
each other. Plants able to reduce emissions at a relatively low cost can do so and sell their excess permits. 
Conversely, plants with relatively high abatement costs are bett er off  buying permits from others. In this 
way, the market determines the most effi  cient allocation of emissions among regulated sources. 

Similarly, in a rate-based trading or averaging system, a plant that emits at a rate below the applicable per-
megawatt  hour performance standard can sell its extra pollution rights to a higher-emitt ing plant, or the 
two plants can average their emission rates to demonstrate collective compliance.

Should states and/or individual sources be permitt ed to rely on such trading or averaging arrangements 
to demonstrate compliance with EPA’s guidelines?

Th e Role of Renewable Electricity Generation: Renewable energy sources like wind turbines and solar 
panels emit no greenhouse gases in the process of generating electricity. Should states and/or individual 
sources receive some kind of compliance credit for increased use of renewables? 

Th e Role of Demand-Side Energy Effi  ciency: Investments in demand-side energy effi  ciency, such as the 
installation of more eff ective building insulation or the replacement of leaky windows, can reduce overall 
emissions by cutt ing electricity demand. Should such programs contribute to states’ and/or individual 
sources’ compliance with performance standards?

Th e Role of Carbon Off sets: Existing trading regimes, such as the Northeast’s Regional Greenhouse 
Gas Initiative, allow regulated entities to meet a limited portion of their pollution reduction obligation 
by purchasing “carbon off sets” for reductions achieved by sources outside the cap.23 Off set-generating 
projects include eff orts to sequester carbon through aff orestation or to capture methane emitt ed by 
landfi lls. Should off sets play a similar role in a Section 111(d) trading scheme?

The Stakeholder Proposals

T
he following chart summarizes 30 reports, white papers, presentations, and public lett ers to EPA that make 
specifi c policy recommendations on the key issues identifi ed above. It does not encompass documents that 
simply explore EPA’s policy options without taking positions on their relative desirability.24 Nor does it 

refl ect the many publications that focus exclusively on the scope of EPA’s legal authority under Section 111 and do 
not address questions of policy design.25
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EMISSION GUIDELINES COMPLIANCE OPTIONS

Form of 
Guideline:

Mass- or Rate-
Based

Standard?

Scope of 
“Best System 
of Emission 
Reduction”:

Inside or Outside 
Fence Line?

2020 
Reduction 

Target

Emission 
Trading 

or
Averaging

Renewable 
Generation*

Demand-
Side

Energy 
Effi  ciency*

Carbon 
Off sets

Center for Clean Air 
Policy26

Mass 
(but allow rate-

based compliance)
Outside Unspecifi ed   

Clean Air Task Force27
Rate 

(but allow mass-
based compliance)

Outside 27% below 
2005 levels   

Midwestern Power 
Sector Collaborative28 No Preference Outside Unspecifi ed   

Natural Resources 
Defense Council29

Rate
(but allow mass-

based compliance)
 Outside

21-31% 
below 2012 

levels
  

Advanced Energy 
Economy30

No Preference 
(but allow mass-

based compliance)
Outside Unspecifi ed   

Alliance to Save Energy 
& American Council 
for an Energy-Effi  cient 
Economy31

No Preference 
(but allow mass-

based compliance)
Outside Unspecifi ed   

American Electric 
Power32 Mass Inside Unspecifi ed   

Arizona Utilities 
Group33

Rate 
(but allow mass-

based compliance)
Inside Unspecifi ed   

Great River Energy34
No Preference 

(but allow mass-
based compliance)

Outside Unspecifi ed   

Missouri Utilities35 No Preference Inside Unspecifi ed    

National Climate 
Coalition36

Rate 
(but allow mass-

based compliance)
Inside Unspecifi ed   

Xcel Energy37 No Preference Inside Unspecifi ed   
Agency Administrators 
& Public Utility 
Commissioners of CA, 
CO, CT, DE, IL, MA, 
MD, ME, MN, NH, NY, 
OR, RI, VT & WA38

No Preference 
(but allow mass-

based compliance)
Outside Unspecifi ed   

Arizona Department 
of Environmental 
Quality39

Neither 
(EPA lacks 
authority to 
establishing 

binding guidelines)

Leave decision 
to states Unspecifi ed   
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EMISSION GUIDELINES COMPLIANCE OPTIONS

Form of 
Guideline:

Mass- or Rate-
Based

Standard?

Scope of 
“Best System 
of Emission 
Reduction”:

Inside or Outside 
Fence Line?

2020 
Reduction 

Target

Emission 
Trading 

or
Averaging

Renewable 
Generation*

Demand-
Side

Energy 
Effi  ciency*

Carbon 
Off sets

Att orneys General of 
AK, AL, AZ, FL, GA, 
KS, KY, MI, MT, ND, 
NE, OH, OK, SC, SD, 
WV & WI40

Neither 
(EPA lacks 
authority to 
establishing 

binding guidelines)

Inside Unspecifi ed

Att orneys General of 
CA, CT, DC, DE, MA, 
ME, MD, NM, NY, OR, 
RI, VT & WA41

No Preference Outside Unspecifi ed   

California Air 
Resources Board42 Mass Outside Unspecifi ed   
Florida Public Service 
Commission43 No Preference Inside Unspecifi ed **  
Kansas Department 
of Health & 
Environment44

No Preference Inside Unspecifi ed

Kentucky Energy & 
Environment Cabinet45 Mass Outside 17% below 

2005 levels    
Louisiana Department 
of Environmental 
Quality46

No Preference Inside Unspecifi ed   

Michigan Department 
of Environmental 
Quality47

Mass 
(but allow rate-

based compliance)
Unspecifi ed Unspecifi ed   

Nebraska Power 
Association48 No Preference Inside Unspecifi ed   
Nevada Department of 
Conservation & Natural 
Resources49

No Preference Outside Unspecifi ed    

North Carolina 
Department of 
Environment & Natural 
Resources50

Neither 
(“work practices” 

in lieu of numerical 
standard)

Inside Unspecifi ed

Pennsylvania 
Department of 
Environmental 
Protection51

Mass Inside Unspecifi ed   

Public Utilities 
Commission of Ohio52

No Preference 
(but any rate-based 

limit should be 
long-term—e.g., 
30-day rolling 

average)

Inside Unspecifi ed **  
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EMISSION GUIDELINES COMPLIANCE OPTIONS

Form of 
Guideline:

Mass- or Rate-
Based

Standard?

Scope of 
“Best System 
of Emission 
Reduction”:

Inside or Outside 
Fence Line?

2020 
Reduction 

Target

Emission 
Trading 

or
Averaging

Renewable 
Generation*

Demand-
Side

Energy 
Effi  ciency*

Carbon 
Off sets

Regional Greenhouse 
Gas Initiative53

Rate 
(but allow mass-

based compliance)
Outside Unspecifi ed  

Texas Commission 
on Environmental 
Quality & Public Utility 
Commission of Texas54

No Preference 
(but allow mass-

based compliance)
Inside Unspecifi ed   

West Virginia 
Department of 
Environmental 
Protection55

Mass Inside Unspecifi ed   

Blue = Corporation or Industry Coalition; Green = Environmental Organization; Orange = State Government Offi  cial or Agency.

*Note that any mass-based trading system will automatically “credit” use of renewables and improvements in energy effi  ciency to the extent that they 
reduce aggregate demand for conventional, fossil fuel-fi red electricity generation. 

**Neither the Florida nor the Ohio proposal explicitly endorses trading. Both, however, note their support for a November 2013 resolution by the 
National Association of Regulatory Utilities Commissioners, which states that EPA’s guidelines should “recognize and credit any and all existing State 
emission reduction programs” for compliance purposes.56 Th e resolution approvingly notes that the Regional Greenhouse Gas Initiative—which per-
mits trading—“is recognized as reducing emissions and provides a net consumer and economic benefi t.”57

The Takeaways 

T
he chart above necessarily simplifi es stakeholder positions and obscures certain nuances. Taking a bird’s-eye 
view of the debate, however, allows us to identify a handful of broad themes for EPA to keep in mind as it 
fi nishes draft ing its proposed emission guidelines. Our fi ndings will also be useful for states to consider as 

they evaluate and comment on EPA’s proposal and look toward the craft ing of their implementation plans. 

Embrace Broad, Market-Based Compliance Mechanisms
Almost all stakeholders agree that EPA should aff ord states wide latitude in complying with its emission guidelines, 
and that compliance options should include emission trading or averaging, increased use of renewable energy, and 
improved demand-side energy effi  ciency.  (Th ere is considerably less support for the use of carbon off sets with no 
connection to electricity generation.58) Th e two proposals that decline to support fl exible compliance mechanisms 
maintain that EPA lacks authority to promulgate any kind of binding, numerical emission guidelines.59 In other 
words, they are not so much opposed to the idea of compliance fl exibility as they are to the idea of states having any 
sort of compliance obligation in the fi rst place. 
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Th e near universal embrace of system-wide compliance mechanisms is unsurprising, given that each type of stake-
holder has something to gain from fl exibility. States that have already implemented cap-and-trade systems, renew-
able portfolio standards, or electricity demand management programs want to ensure that these eff orts are credited 
for Section 111(d) purposes.60 Higher-emitt ing, coal-dependent states, meanwhile, fi nd investments in energy ef-
fi ciency and renewables to be a far more palatable prospect than the widespread retrofi tt ing of coal-fi red plants with 
carbon capture technology or the accelerated retirement of such plants in favor of lower-emitt ing gas-fi red units.61 
Industry, for its part, sees a more expansive universe of abatement options as a means of controlling compliance 
costs.62 Finally, environmental groups believe that, by lowering the cost of abatement, fl exibility will enable a greater 
overall degree of emission reduction.63

Th at last justifi cation—fl exibility as a path to deeper emission cuts—is contentious, because some stakeholders 
draw a distinction between supporting fl exible mechanisms for purposes of compliance and supporting them for 
purposes of standard-sett ing. A number of industry groups and states fully approve of EPA’s allowing states to adopt 
fl exible trading programs but balk at the idea of EPA presuming that states will adopt such schemes when it estab-
lishes emission guidelines. For example, the National Climate Coalition, an industry group, argues that “EPA does 
not have clear legal authority to go beyond the [individual] source to defi ne [the best system of emission reduction] 
for purposes of its guidelines.”64 Yet the Coalition points to no statutory language or case law suggesting that EPA 
lacks such discretion. Further, a majority of legal academics who have examined the issue have concluded that the 
language of Section 111 “is broad enough to enable both EPA and states to incorporate compliance fl exibility: using 
their statutory discretion, those authorities can defi ne many fl exible approaches as the most effi  cient (and therefore 
the “best”) systems for reducing emissions at the sector level.”65 Accordingly, Policy Integrity maintains that EPA can 
and should consider market-based trading to be the “best system of emission reduction” when establishing its emis-
sion guidelines.
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Encourage Mass-Based Standards
Th e majority of proposals recommend that EPA allow states to establish and enforce mass-based emission caps in 
lieu of rate-based performance standards.66 Th ere is less agreement, however, as to whether EPA’s own emission 
guidelines should be expressed in terms of mass. Th e Natural Resources Defense Council (NRDC), for instance, 
proposes that EPA calculate a rate-based benchmark for each state and then require states that wish to implement (or 
continue operating) a mass-based cap-and-trade system to demonstrate equivalence with the rate-based standards. 

67 In other words, a rate-based program serves as the default option under the NRDC proposal. Another prominent 
proposal, from the Clean Air Task Force, suggests a hybrid approach whereby EPA would encourage states to adopt 
a rate-based standard for their gas-fi red units and a mass-based budget for their coal-fi red fl eets.68

Th e economics literature, however, shows that mass-based, cap-and-trade systems off er more effi  cient and predict-
able reductions than rate-based trading schemes.69 By placing a hard cap on a state’s total emissions, a mass-based 
trading program eff ectively puts a price on each ton of carbon emitt ed by regulated sources. If the cap is set at the 
point where the marginal abatement cost equals the social cost of carbon—that is, the point where the price of pre-
venting an additional ton of emissions is equivalent to the harm that ton imposes on society—the electricity sector 
will perform all abatement that is cost-benefi t justifi ed.

A rate-based trading program, by contrast, only raises the cost of some emissions—namely, those above the relevant 
performance standard. Emissions below the performance standard remain implicitly subsidized. As a result, even if 
the rate-based standard is set at the level that would prevail under an optimal cap, total emissions will end up inef-
fi ciently high. Put another way, to achieve an optimal reduction in its total emissions under a rate-based trading 
scheme, a state will need to impose a stricter (read: costlier) emissions rate than would result from a properly cali-
brated mass-based scheme.

A mass-based program is also far easier to administer, particularly with respect to crediting energy effi  ciency eff orts. 
Successful energy effi  ciency projects decrease demand for electricity and, in turn, reduce aggregate emissions, but 
they have no eff ect on the rate at which generators emit carbon. Th us, integrating effi  ciency eff orts into a rate-based 
program requires EPA and the states to make complex predictions about the degree to which a particular effi  ciency 
investment will reduce electricity demand below the business-as-usual baseline.70 Similar administrative issues are 
posed by renewable energy sources, which reduce demand for generation from conventional, fossil fuel-fi red sources 
but have no impact on emission rates from such conventional sources.

Finally, a rate-based system that permits trading is no less vulnerable to legal challenge than a mass-based trading pro-
gram. As one legal commentator has noted, in either scenario EPA will be interpreting the “best system of emission 
reduction” to entail activities undertaken outside the fence line of regulated sources.71 Further, nothing in the text of 
Section 111 suggests a preference for a rate-based standard.

Given the above, Policy Integrity recommends that EPA provide a statewide emission budgets as the default stan-
dards in its emission guidelines. States will still, of course, have the freedom to adopt costlier rate-based systems (so 
long as they demonstrate that they can achieve equivalent or greater levels of abatement).
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Optimize Reduction Targets 
As a fi nal observation, we note that only three proposals endorse a specifi c emission reduction target. Kentucky’s 
submission suggests cutt ing plant emissions to 17% below 2005 levels by 2020, to mirror President Obama’s econ-
omy-wide goal. 72 As West Virginia rightly points out, however, EPA’s guidelines must be based on its assessment of 
the “best system of emission reduction,” not an outside political determination.73 

NRDC’s (21-31% below 2012 levels) and the Clean Air Task Force’s (27% below 2005 levels) 2020 targets are sig-
nifi cantly more defensible, because they are derived from modeling of the reductions achievable using a specifi c slate 
of abatement techniques. Yet, while both groups show that their targets are cost-benefi t justifi ed, neither claims to 
have identifi ed an optimal level of emission reduction that will maximize the net benefi ts of regulation under Section 
111(d). 

Policy Integrity recommends that EPA employ a full cost-benefi t analysis to identify an optimal level of emission 
reduction. As already discussed, an optimal emission budget will be set at the point where the marginal abatement 
cost (based on reasonable projections of the cost of various reduction technologies and factoring in the availability of 
fl exible compliance mechanisms) is equal to the social cost of carbon (currently estimated by the federal government 
at $37 per ton74). Using cost-benefi t analysis to calibrate the emission guidelines will maximize their net benefi ts, 
and such analysis is entirely consistent with Section 111’s instruction to take costs into account when identifying the 
best system of emission reduction.75

Photo © Alex Proimos
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Conclusion

A
s this policy brief illustrates, stakeholders have already spilt much ink regarding Section 111(d) standards 
for power plants. Yet the regulatory process is still in its infancy. Even under President Obama’s relatively 
aggressive timeline, state implementation plans will not be complete for another two years. In the coming 

months, Policy Integrity will explore additional topics of interest to states and other stakeholders, such as potential 
confl icts between 111(d) implementation plans and state energy law. Meanwhile, in the calm before the inevitable 
storm of controversy surrounding EPA’s June proposal, it is useful to recognize that stakeholders are in general 
agreement on some fundamental issues—namely, that the Section 111(d) regulatory scheme should make room for 
fl exible trading mechanisms and mass-based emission caps. 
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