Institute for
Policy Integrity

NEW YORK UNIVERSITY SCHOOL OF LAW

September 22, 2025
To:  Environmental Protection Agency

Re:  Reconsideration of 2009 Endangerment Finding and Greenhouse Gas Vehicle Standards,
90 Fed. Reg. 36,288 (proposed Aug. 1, 2025) (EPA-HQ-OAR-2025-0194)

The Institute for Policy Integrity at New York University School of Law (Policy Integrity)?
respectfully submits the following comments to the Environmental Protection Agency (EPA)
regarding its proposal to repeal its 2009 finding that greenhouse gas emissions from motor
vehicles cause or contribute to dangerous air pollution (Proposed Endangerment Rescission).?
Policy Integrity is a non-partisan think tank dedicated to improving the quality of government
decisionmaking through advocacy and scholarship in the fields of administrative law, economics,
and public policy.

If finalized, the Proposed Endangerment Rescission would repeal EPA’s finding that greenhouse
gas emissions from motor vehicles cause or contribute to dangerous air pollution (2009
Endangerment Finding).® Specifically, EPA argues that Section 202 of the Clean Air Act does
not authorize EPA to prescribe emission standards to address global climate change* and further
contends that the 2009 Endangerment Finding contained various conceptual and analytical
flaws.® Policy Integrity offers the following comments on EPA’s proposal to rescind the 2009
Endangerment Finding:

e EPA’s proposal relies on a novel and incorrect interpretation of the Clean Air Act
that would limit EPA’s authority to regulate greenhouse gas emissions. Caselaw,
legislative history, regulatory history, and the statute itself all affirm EPA’s authority to
regulate greenhouse gas emissions and other air pollutants that endanger public health or
welfare through means other than direct exposure.

e Contrary to EPA’s assertions, the major questions doctrine does not preclude EPA
from regulating greenhouse gas emissions under Section 202. The Supreme Court has

! This document does not purport to present the views, if any, of New York University School of Law.

2 Reconsideration of 2009 Endangerment Finding and Greenhouse Gas Vehicle Standards, 90 Fed. Reg. 36,288,
36,288-311 (proposed Aug. 1, 2025) [hereinafter Proposed Endangerment Rescission].

3 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act,
74 Fed. Reg. 66,496 (Dec. 15, 2009) [hereinafter 2009 Endangerment Finding].

4 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,288.

5 1d. at 36,302-05.



effectively held that the major questions doctrine does not prohibit such regulation. And
because such regulation was neither unprecedented nor transformed EPA’s regulatory
authority, it does not trigger the major questions doctrine.

Despite EPA’s suggestions otherwise, greenhouse gas emissions from new motor
vehicles contribute to climate change. In fact, EPA’s own models find that each model
year of light-, medium-, and heavy-duty vehicles, including passenger cars, will cause
over $260 billion in climate damages over its lifetime if not regulated. Moreover, each
year of emissions from the existing U.S. vehicle fleet will result in over $53 billion in
U.S.-specific health damages, representing over 5,000 additional premature deaths in the
United States. EPA has routinely cited far smaller contributions to pollution when
making endangerment findings under Section 202 and related Clean Air Act provisions.

EPA improperly faults the 2009 Endangerment Finding for considering multiple
vehicle classes collectively and, in any event, greenhouse gas emissions from each
vehicle class contribute to climate change. Section 202 grants EPA broad authority to
consider endangerment with respect to multiple vehicle classes. In any event, even
considering each class individually yields very large damage estimates.

EPA improperly raises carbon leakage to rescind the 2009 Endangerment Finding
and fails to adequately justify its leakage arguments. Leakage, though relevant for
standard-setting, is not properly considered in an endangerment analysis. In any event,
economic literature indicates that leakage in the vehicle context is limited, and EPA fails
to justify its arguments to the contrary.

EPA improperly argues that the 2009 Endangerment Finding should not have
grouped multiple greenhouse gases and, in any event, individual greenhouse gases
from motor vehicles contribute to climate damages. EPA has consistently made
endangerment findings for and regulated multi-pollutant groups. In any event, our
analysis finds that even individual greenhouse gases from motor vehicles cause extensive
climate damage.

EPA improperly argues that the 2009 Endangerment Finding should have
considered the costs of vehicle emission standards and, in any event, EPA’s analyses
show that the benefits of Section 202 motor vehicle standards far exceed the costs.
The 2009 Endangerment Finding was correctly focused on science, not policy
considerations. Even so, EPA’s consideration of costs at the standard-setting stage
demonstrates that the agency’s Section 202 greenhouse gas standards are overwhelmingly
net beneficial.

Even assuming that any of EPA’s specific criticisms of the 2009 Endangerment
Finding has merit, EPA fails to perform additional analysis or consider reasonable
alternatives to full rescission, further rendering its proposed withdrawal arbitrary



and unreasonable. Indeed, as previewed in the bullets above, our analysis consistently
finds strong support for the 2009 Endangerment Finding even assuming EPA’s erroneous
analytical premises. Although EPA must consider alternatives short of full repeal—such
as maintaining its endangerment finding with respect to certain vehicle classes or
greenhouse gases—it fails to do so.

Given these fundamental legal and factual flaws, EPA should withdraw the Proposed
Endangerment Rescission. In addition, as Policy Integrity explains in a separate comment
letter filed to this docket, EPA should withdraw its independent bases for rescinding its
Section 202 greenhouse gas emission standards because EPA’s justifications are based on
substantial flaws, including flaws in the agency’s regulatory impact analysis.®

& Policy Integrity is also submitting two additional letters to this docket jointly with other groups. In one letter, filed
jointly with numerous other non-profit organizations, we highlight flaws in EPA’s failure to quantify or value
greenhouse gas emissions in this proposal. In the other letter, filed jointly with the Grantham Institute for Climate
Change and the Environment at Imperial College London, we highlight advances in attribution science that EPA
fails to consider in its proposal.
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Background

Section 202(a)(1) of the Clean Air Act requires EPA to promulgate standards for emissions “of
any air pollutant from any class or classes of new motor vehicles . . . which in [its] judgment
cause, or contribute to, air pollution which may reasonably be anticipated to endanger public
health or welfare.”’ In 2007, in Massachusetts v. EPA, the Supreme Court ruled that greenhouse
gas emissions are covered by Section 202(a)(1) and that EPA must regulate those emissions from
new motor vehicles if the agency finds that they contribute to air pollution that endangers public
health or welfare.®

In 2009, EPA finalized its endangerment and contribution findings for greenhouse gas emissions
from new motor vehicles.® The 2009 Endangerment Finding was based on extensive, peer-
reviewed science and thousands of public comments. On the basis of the 2009 Endangerment
Finding, EPA established standards for greenhouse gas emissions from light-duty vehicles in
2010,%0 and for medium- and heavy-duty vehicles in 2011, and has revised and strengthened its
emission standards for motor vehicles several times over the last 15 years.'? The Proposed
Endangerment Rescission, which EPA published in August 2025, includes two alleged theories
for repealing the 2009 Endangerment Finding, as well as a separate proposal to repeal all existing
vehicle greenhouse gas emission standards.*3

The primary proposal in the Proposed Endangerment Rescission rests on the conclusion that the
2009 Endangerment Finding is inconsistent with the best reading of Section 202(a). Among other
arguments, EPA asserts that (1) Section 202 does not permit the regulation of pollutants like
greenhouse gases; (2) the statute requires it to determine whether individual vehicle classes
independently contribute to a danger to human health or welfare; and (3) endangerment and
contribution must be considered concurrently with any vehicle emission standards.* In the
alternative, EPA proposes that the 2009 Endangerment Finding ignored “substantial
uncertainties” in the scientific record and failed to sufficiently connect vehicle greenhouse gas
emissions with the harms from global climate change.’®

742 U.S.C. § 7521(a)(1).

8549 U.S. 497 (2007).

974 Fed. Reg. 66,496.

10 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards; Final
Rule, 75 Fed. Reg. 25,324 (May 7, 2010).

11 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and
Vehicles, 76 Fed. Reg. 57,106 (Sept. 15, 2011).

12 See, e.g., EPA, Regulations for Greenhouse Gas Emissions from Passenger Cars and Trucks,
https://perma.cc/6HHF-YLAA.

13 Policy Integrity is submitting a separate comment letter to this docket on EPA’s separate bases for rescinding its
greenhouse gas emissions standards for motor vehicles, Proposed Endangerment Rescission, 90 Fed. Reg. at
36,311-13, including the draft regulatory impact analysis for this proposal.

14 See Proposed Endangerment Rescission, 90 Fed. Reg. at 36,299-307.

15 See id. at 36,299, 36,307-11. Policy Integrity is also submitting a comment letter to this docket that addresses
EPA’s reliance on the DOE draft report “A Critical Review of Impacts of Greenhouse Gas Emissions on the U.S.
Climate.” See Inst. for Pol’y Integrity et al., Comments on Failure to Value Greenhouse Gas Emissions in
“Reconsideration of 2009 Endangerment Finding and Greenhouse Gas Vehicle Standards” (Sept. 22, 2025).
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Part | of these comments explains how caselaw, legislative history, regulatory history, and the
statute itself affirm that greenhouse gases are subject to EPA’s regulatory authority under
Section 202, and that this conclusion is consistent with the major questions doctrine. Part 11
explains how Section 202 was designed to address emissions of air pollutants that contribute to
larger air pollution problems, and details the extensive contributions that new and existing motor
vehicles make to climate damages. Finally, Part 111 explains that endangerment and standard-
setting analyses are separate inquiries, and that policy considerations such as regulatory
compliance costs are not relevant to the endangerment inquiry.

I. Caselaw, Legislative History, Regulatory Precedent, and Statutory Text All Confirm
That Section 202 Encompasses Greenhouse Gas Emissions. (C-1, C-11, C-24, C-27)

In the Proposed Endangerment Rescission, EPA introduces a novel and incorrect interpretation
of Section 202(a)(1) that would limit EPA’s authority so that the agency can regulate only
pollutants that contribute to a particular type of air pollution. Specifically, it would limit
regulation to pollutants that contribute to air pollution that would “itself endanger[] public health
and welfare through local or regional exposures.”® In doing so, EPA attempts to distinguish
greenhouse gases from other pollutants which “adversely impact[] public health or welfare
through local or regional exposure to the air pollution itself,” or by “causing or contributing to

air pollution that harms health and the environment through exposure.”*’

EPA’s new interpretation—that Section 202 is limited to pollution that endangers public health
or welfare through local or regional exposure—is inconsistent with caselaw, legislative history,
regulatory precedent, and statutory text. First, the Supreme Court’s decisions in Massachusetts v.
EPA,'8 American Electric Power Co. v. Connecticut,*® and Utility Air Regulatory Group v.
EPA% (UARG) all affirm EPA’s authority to regulate greenhouse gas emissions under Section
202. Second, legislative history supports EPA’s regulation of greenhouse gas emissions and
other air pollutants that indirectly endanger public health or welfare. Third, EPA has long
regulated such pollutants under Section 202 and similar provisions. And fourth, the major
questions doctrine does not preclude EPA from regulating greenhouse gas emissions under
Section 202, and the Supreme Court squarely rejected EPA’s earlier effort to make this argument
in Massachusetts.

A. The Supreme Court has repeatedly affirmed EPA’s authority to regulate
greenhouse gas emissions under Section 202.

The Supreme Court held in Massachusetts that Section 202 authorizes EPA to regulate
greenhouse gas emissions, and it has since reaffirmed that opinion in both Connecticut and

16 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,300 (emphasis added).
17d.

18549 U.S. 497 (2007).

19564 U.S. 410 (2011).

2573 U.S. 392 (2014).



UARG. Yet in the Proposed Endangerment Rescission, EPA ignores the reasoning of these cases
and twists them to oppose the agency’s authority to regulate greenhouse gas emissions under
Section 202—the precise opposite of what these cases conclude. This section discusses these
three cases, explaining how they each foreclose EPA’s interpretation in the Proposed
Endangerment Rescission. Together, they show that EPA is authorized to regulate greenhouse
gas emissions under Section 202.

1. Massachusetts definitively held that EPA may regulate greenhouse gas
emissions under Section 202.

In Massachusetts, the Supreme Court unequivocally held that “EPA has the statutory authority to
regulate the emission of [greenhouse] gases from new motor vehicles.”?! This statement alone
forecloses EPA’s conclusion in the Proposed Endangerment Rescission that EPA lacks the
statutory authority to regulate greenhouse gases from new motor vehicles.

Nonetheless, in the Proposed Endangerment Rescission, EPA tries to narrow Massachusetts’s
holding in several ways that are unpersuasive. First, EPA argues that Massachusetts turned on
the Clean Air Act-wide definition of “air pollutant” in Section 302(g) and thus “did not construe
the scope of the EPA’s authority to regulate under . . . [S]ection 202(a).”?? But this statement
elides the fact that, in Massachusetts, the Supreme Court was addressing EPA’s specific
determination that it lacked authority to regulate greenhouse gas emissions under Section 202, in
response to a petition to establish vehicle emission standards.?® Accordingly, the Court analyzed
the Clean Air Act’s definition of “air pollutant” to help assess whether Section 202 authorizes
the regulation of greenhouse gas emissions.?* Given the language in Sections 202 and 302, the
Court concluded that “the statute is unambiguous” that Section 202 authorizes the regulation of
greenhouse gas emissions from new motor vehicles.?

EPA also states in the Proposed Endangerment Rescission that Massachusetts did not hold that
greenhouse gases cause or contribute to “pollution which endangers the public health or welfare”
and thus trigger Section 202 regulation.?® This is true, but ignores a key point: In Massachusetts,
the Supreme Court repeatedly recognized that this endangerment standard would be met so long
as EPA finds that greenhouse gas “emissions contribute to climate change.”?” Through these
formulations, the Court effectively foreclosed EPA’s current interpretation that Section 202’s
endangerment framework requires “local or regional exposures” and thus cannot be met even if
greenhouse gases do contribute to climate change.?®

21 Massachusetts, 549 U.S. at 532.

22 proposed Endangerment Rescission, 90 Fed. Reg. at 36,301-02.
23 Massachusetts, 549 U.S. at 510.

24 1d. at 528-29.

2 1d. at 529.

2% proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.

27 Massachusetts, 549 U.S. at 528; id. at 533; id. at 534.

28 proposed Endangerment Rescission, 90 Fed. Reg. at 36,299.
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2. Connecticut reaffirmed the Massachusetts holding and effectively rejected
EPA’s current context-dependent approach.

In Connecticut, the Supreme Court re-emphasized that “the Clean Air Act . . . authorizes federal
regulation of emissions of carbon dioxide and other greenhouse gases.”?® The decision not only
restates the holding in Massachusetts that greenhouse gases fall “within EPA's regulatory ken,”*°
but also emphasized that it is “plain” that the Clean Air Act “speaks directly” on this point.3!

The Supreme Court’s approach in Connecticut also contradicts EPA’s claim in the Proposed
Endangerment Rescission that what pollutants EPA may regulate “must be interpreted in the
context of each applicable, particular [Clean Air Act] provision.”3 In Connecticut, the Supreme
Court recognized that Section 111 of the Clean Air Act authorizes EPA to regulate greenhouse
gas emissions.®® The Court noted it is “fitting that Congress designated an expert agency . . . as
best suited to serve as primary regulator of greenhouse gas emissions.”** It did so based on the
logic of Massachusetts, as applied to Section 111 of the Clean Air Act.

In extending the Massachusetts holding to Section 111, the Supreme Court provided virtually no
analysis but was apparently persuaded by Section 111°s use of the similar language including the
term “air pollutant.”*® The Court’s minimal analysis of Section 111’s applicability to greenhouse
gases contrasts sharply with EPA’s interpretive approach in the Proposed Endangerment
Rescission. In the latter, EPA claims that it must analyze the “context” of each Clear Air Act
provision, including its regulatory history, to determine whether greenhouse gas emissions fall
under that provision.® But the fact that the Supreme Court concluded that Section 111 covers
greenhouse gas emissions without performing this contextual analysis belies EPA’s new
proposed approach. And as explained in the next section, the Supreme Court has also further
recognized the appropriateness of regulating greenhouse gases specifically under Section 202.

3. UARG further reaffirmed Massachusetts, explaining that regulation of
greenhouse gases under Section 202 would not conflict with statutory
design.

In UARG, the Supreme Court not only further reaffirmed the Massachusetts holding that Section
202 permits the regulation of greenhouse gases, but also highlighted that regulating greenhouse

29 Connecticut, 564 U.S. at 416.

30d.

31 1d. at 424.

32 proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.

33 Connecticut, 564 U.S. at 424.

3 1d. at 428.

% See id. at 424 (“Massachusetts made plain that emissions of carbon dioxide qualify as air pollution subject to
regulation under the Act. . . . And we think it equally plain that the Act speaks directly to emissions of carbon
dioxide from the defendants’ plants.”(internal quotation marks and citation omitted)).

% Proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.
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gas emissions from new motor vehicles under that provision is consistent with Section 202’s
statutory design.

To begin, the Court recognized the Massachusetts holding that Section 202 “authorize[s] EPA to
regulate greenhouse gas emissions from new motor vehicles” so long as the agency determined
“that such emissions contribute to climate change.”®” The Court further clarified that the
Massachusetts holding, though premised largely on the Clean Air Act’s general definition of “air
pollution,” applied to Section 202 specifically and “did not hold that EPA must always regulate
greenhouse gases as an “air pollutant’ everywhere that term appears in the statute.”® This
clarification belies EPA’s claim in the Proposed Endangerment Rescission that Massachusetts
did not specifically decide that Section 202 authorizes regulation of greenhouse gas emissions.®

In the Proposed Endangerment Rescission, EPA twists the logic underlying UARG in an attempt
to undercut EPA’s regulatory authority under Section 202, but this effort falls apart upon closer
analysis of that case. EPA argues that in UARG, the Supreme Court recognized that whether each
Clean Air Act provision authorizes regulation of greenhouse gas emissions requires analysis of
that specific provision.*® True, UARG did recognize that certain Clean Air Act provisions should
not be read to encompass greenhouse gases when such “inclusion would radically transform
those programs and render them unworkable as written.”*! But the Court specifically recognized
that this was not the case under Section 202, explaining that “nothing in the [Clean Air] Act
suggested that regulating greenhouse gases under [Title 11] would conflict with the statutory
design,” as it “would require EPA to take the modest step of adding greenhouse-gas standards to
the roster of new-motor-vehicle emission regulations” and “would not compel EPA to regulate in
any way that would be ‘extreme,” ‘counterintuitive,” or contrary to ‘common sense.’”*? This
distinction was critical to UARG’s holding and further reaffirmed EPA’s authority to regulate
greenhouse gases under Section 202. Thus, UARG stands for the fairly modest assertion that
EPA cannot regulate greenhouse gas emissions under a specific Clean Air Act provision when
doing so would be “disastrously unworkable” or “result in . . . a dramatic expansion of agency
authority.”*® The case also specifically reaffirms Massachusetts’s conclusion that such regulation
under Section 202 would not enact such a transformation; indeed, EPA has now regulated
greenhouse gas emissions from vehicles effectively for over a decade, showing that such
regulation is not “disastrously unworkable.”

3T UARG, 573 U.S. at 310 (quoting Massachusetts, 549 U.S. at 528).

3 1d. at 318.

% Proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.

401d.

41 UARG, 573 U.S. at 320; accord id. at 321 (“EPA itself has repeatedly acknowledged that applying the PSD and
Title V permitting requirements to greenhouse gases would be inconsistent with—in fact, would overthrow—the
Act's structure and design.”).

42 1d. at 318-19 (quoting Massachusetts, 549 U.S. at 531).

43 1d. at 332.
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Furthermore, in UARG, the Supreme Court affirmed EPA’s authority to require the best available
control technology for greenhouse gases emitted by sources otherwise subject to Prevention of
Significant Deterioration permitting requirements under Section 165 of the Clean Air Act.** As
the Supreme Court recognized in the opinion, Section 165 requires sources to comply with
control-technology requirements for “each pollutant subject to regulation under” the Clean Air
Act.®® The Court’s holding that EPA could regulate greenhouse gas emissions under Section 165
thus makes sense only if greenhouse gases are “subject to regulation under” Section 202.4
Through its holding in UARG, therefore, the Supreme Court reaffirmed EPA’s authority to
regulate greenhouse gases under both Section 202 and Section 165.

B. Legislative history confirms EPA’s authority to regulate greenhouse gases and other
air pollutants that endanger public health or welfare through means other than
direct exposure under Section 202.

EPA’s novel interpretation of Section 202 runs contrary to the legislative history of the Clean Air
Act. In both enacting the Clean Air Act and subsequent legislation, Congress has repeatedly
emphasized its concern for climate change and indicated its approval of its regulation under the
Clean Air Act. And in amending the Clean Air Act in 1977, Congress strongly indicated that
EPA may under Section 202 regulate pollutants that endanger human health and welfare through
means other than direct exposure.

1. Congress has repeatedly supported EPA’s authority to regulate
greenhouse gas emissions under the Clean Air Act.

Legislative history from the past 55 years affirms EPA’s authority to regulate greenhouse gas
emissions under Section 202 and related Clean Air Act provisions. This affirmation is clear from
the history of the 1970 passage of the Clean Air Act, in which “awareness of and concern about
climate change appear extensively in the legislative history accompanying the statute’s
enactment.”*’ This history is recounted in a law review article by Professor Richard L. Revesz,*®
Policy Integrity’s faculty director, and synthesized in this section (attached to this letter as
Exhibit A).

In the years since the 2009 Endangerment Finding, Congress has also recognized and reaffirmed
EPA’s authority to regulate greenhouse gas emissions on numerous occasions. As recounted in a
law review article by Professor Greg Dotson, Congress has repeatedly funded EPA’s budget
requests for the purpose of issuing and enforcing greenhouse gas regulations under Section 202,

4 1d. at 331-33.

4 1d. at 309 (quoting 42 U.S.C. § 7475(a)(4)).

%42 U.S.C. § 7475(a)(4).

47 Richard L. Revesz, Bostock and the End of the Climate Change Double Standard, 45 CoLuMm. J. ENV’TL. 1, 28
(2020).

48 1d. at 28-44.
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indicating Congressional recognition of that authority.*® These funding approvals make clear that
Congress was aware of EPA’s established authority to regulate greenhouse gas emissions and
chose not to amend the statute. Moreover, in 2021, Congress affirmatively recognized EPA’s
authority to regulate greenhouse gas emissions under Section 111°s similar endangerment
framework when Congress passed a resolution of disapproval under the Congressional Review
Act that restored regulations of greenhouse gas emissions from the oil and gas sector. And in
2022, in passing the Inflation Reduction Act, Congress repeatedly defined greenhouse gas
emissions as air pollutants under the Clean Air Act, further recognizing that this authority was
already embedded in the Clean Air Act. These definitions remain on the books today despite the
repeal of large sections of the Inflation Reduction Act in 2025.°

This section discusses in more detail these different examples of congressional recognition that
greenhouse gas emissions are properly regulated under the Clean Air Act.

1970 Clean Air Act. As Professor Revesz recounts in his article, there is an “abundance of
legislative materials accompanying the enactment of the Clean Air Act of 1970 that manifest
Congress’[s] substantial understanding of climate change and the adverse climatic effects of
carbon dioxide and other greenhouse gases.”®* These materials, accompanying the legislation
that enacted Section 202, evince that Congress was concerned with climate change when
implementing that section into law and intended for the Clean Air Act to address climate change.

To start, Professor Revesz explains that the statute expressly contemplates regulation of
pollutants that adversely affect the climate, as demonstrated by Congress’s reference to “climate
as an element of “welfare.”? Specifically, the Clean Air Act’s definition of “effects on welfare”
includes “effects on . . . weather, visibility, and climate.”>® Because Section 202’s “welfare”
analysis must account for climate impacts, the provision necessarily covers pollutants that affect
the climate.

2

Further, as Professor Revesz recounts, “statements from bill sponsors, committee members, and
scientific experts prior to the passage of the Clean Air Act of 1970 demonstrate not only that
Congress was aware that certain air pollutants could negatively affect the climate on a global
scale, but that they were concerned about this prospect.”®* This includes floor statements and
record entries from Sen. Edmund Muskie (D-ME), who was the manager of the bill and chair of
the Public Works Subcommittee on Air and Water Pollution that considered the bill;> floor
statements and record entries from Sen. Caleb Boggs (R-DE), ranking minority member of that

49 Greg Dotson, Congress’s Fifty-Year Mission to Transition Motor Vehicles: A Brief History of Federal Electric
Vehicle Policy in the United States, 33 N.Y.U. ENv’T L. J. 93, 119-33 (2024).

%0 See infra note 74 and accompanying text.

51 Revesz, supra note 47, at 32.

%2 1d. at 3-4.

5842 U.S.C. § 7602(h) (emphasis added).

5 Revesz, supra note 47, at 32.

5 1d. at 32, 34.
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subcommittee; °® and floor statements from Rep. Paul Rogers (D-FL), the bill’s sponsor in the
House of Representatives.>’ Similarly, testimony from 1970 hearings held by the Senate Public
Works Subcommittee on Air and Water Pollution “indicated a significant scientific
understanding of the potential for pollutants to modify global climate” and senators submitted
reports into the record discussing climate change.>® This includes testimony about the adverse
impacts of motor vehicles on the global climate.*

Professor Revesz further recounts how Congress was not only aware of pollution’s effects on the
global climate generally, “but it was also exposed to significant testimony that specifically
described how greenhouse gases, including carbon dioxide, could cause global warming.”®® For
instance, testimony from the U.S. Department of Health, Education, and Welfare (the
government agency that carried out functions later assigned to EPA) expressed that the agency
“was aware of—and concerned about—the potential for carbon dioxide emission to result in
rising atmospheric temperatures.”®* Numerous senators including Sen. Boggs submitted articles
into the record that detailed the greenhouse effect and discussed how greenhouse gas emissions
may result in global climatic changes, including an authoritative report from the Council on
Environmental Quality.5?

As these voluminous materials demonstrate, Congress was well aware of and concerned by
climate change when it passed the Clean Air Act in 1970. The extensive attention that Congress
paid to climate change in passing the legislation provides strong evidence that the legislation’s
provisions, including Section 202, apply to greenhouse gas emissions.

Post-Massachusetts Funding Resolutions. As Professor Greg Dotson recounts in a recent
article, Congress has repeatedly provided EPA with appropriations since Massachusetts
following agency funding requests to implement greenhouse gas emission standards for motor
vehicles.®® This history further demonstrates that Congress shared an understanding of the
appropriateness of EPA’s regulation of greenhouse gas emissions under Section 202.

Dotson recounts how Congress granted EPA’s funding requests to issue greenhouse gas
regulations under Section 202 on numerous occasions. For fiscal year 2011, for instance, EPA’s
budget submission requested $13.5 million “for implementing new emission standards that will

% 1d. at 32-33, 34-35.

1d. at 35.

%8 |d. at 33 (citing Hearing Before the Subcomm. on Air and Water Pollution of the S. Comm. on Pub. Works on S.
3229, S. 3466, S. 3546, 91st Cong. 1 (1970) (statement of Sen. Randolph)).

%9 1d. at 34; see also id. at 35-37 (discussing scientific testimony on climate change at other committee hearings
proximate to the passage of the 1970 Clean Air Act).

€0 1d. at 37.

81 1d. at 37-38 (citing Air Pollution Control and Solid Waste Recycling: Hearing on H.R. 12934 and H.R. 14960
Before H. Subcomm. On Pub. Health & Welfare of the H. Comm. on Interstate and Foreign Commerce, 91st Cong.
1 (1969) (statement of Charles Johnson, Administrator of the Environmental Health Service, Department of Health,
Education, and Welfare)).

82 1d. at 3844 (citing Council on Env’t Quality, First Annual Report (1970) and other sources).

8 Dotson, supra note 49, at 119-33.
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reduce Greenhouse Gas (GHG) emissions from mobile sources.”®* Congress appropriated EPA’s
requested funding without any relevant limitations.®® In fact, while Republican-sponsored
legislation from the House of Representatives sought to limit EPA’s spending authority for
climate mitigation, that bill specifically noted that this limitation applied to regulatory actions
“other than with respect to section 202 of the Clean Air Act,” indicating that even Congress’s
strongest critics of EPA regulation recognized the agency’s authority to regulate greenhouse
gases under Section 202.%°

During the first Trump administration and the Biden administration, Congress continued to
appropriate funding to EPA without limitation as the agency moved forward with plans to
regulate greenhouse gases under Section 202. For instance, in fiscal year 2022, EPA’s budget
justification explained to Congress that the agency “will take action to tackle climate change per
[President Biden’s] executive orders, by focusing on the transportation sector’s largest
contributors to [greenhouse gas] emissions: light-duty vehicles (LDVs) and heavy-duty vehicles
(HDVs).”%” Congress subsequently funded EPA’s activities without limitation or direction
relating to its regulation of greenhouse gases from mobile sources.®® A similar pattern occurred
in fiscal years 2023 and 2024: While EPA worked to strengthen its Section 202 regulations,
Congress funded its budget requests without restriction on those Section 202 standards.5°

2021 Congressional Review Act Resolution. In 2021, Congress passed and the President signed
a resolution undoing an EPA rule from the prior year that had rescinded methane emission
standards for the oil and gas sector.”® By virtue of the 2021 resolution, those methane emission
standards, issued under Section 111 of the Clean Air Act, sprung back to life. In other words,
legislation directly provided for greenhouse gas emission standards under Section 111, indicating
congressional support for EPA’s authority to regulate greenhouse gases under that provision’s
endangerment framework that uses nearly identical language as Section 202’s.

The House report accompanying the 2021 resolution specifically “reaffirm[ed] the EPA’s
authority and obligation to protect the public from harmful climate pollution like methane.”’*
Using the language from the Clean Air Act’s endangerment framework, the House report
emphasized that regulating methane emissions provides “critical health and welfare protections”
and “is critical to avoiding the worst climate endangerment, and to protecting human health and
welfare.”’? Both the congressional resolution itself and the accompanying legislative report thus

8 1d. at 120 (quoting Cong. Rsch. Serv., Appropriations for FY 2011 at 19 (2011)).

8 See id. at 120-21.

8 1d. at 122 (quoting H.R. 1, 112th Cong. § 1746 (2011)).

571d. at 125 (quoting EPA, Fiscal Year 2022 Justification of Appropriation Estimates for the Comm. on
Appropriations (May 2021)).

88 1d.

891d. at 126-30.

0 Pub. L. 117-23, 135 Stat. 295 (2021).

"M H.R. Rep. No. 117-64, at 6.

21d. at 3.
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indicate Congress’s view that EPA has authority to regulate greenhouse gas emissions under
Section 111°s analogous endangerment framework.

2022 Inflation Reduction Act. In the Inflation Reduction Act in 2022, Congress made numerous
amendments to the Clean Air Act that further reaffirm EPA’s authority to regulate greenhouse
gas emissions.”® In at least ten Inflation Reduction Act provisions, including four that amended
the Clean Air Act, Congress defined “greenhouse gas” as “the air pollutants carbon dioxide,
hydrofluorocarbons, methane, nitrous oxide, perfluorocarbons, and sulfur hexafluoride.”’*
Similarly, the Inflation Reduction Act referenced on different occasions “greenhouse gas
emissions and other air pollutants”™ and “greenhouse gas emissions and other air pollution.”’®
Collectively, these twelve references provide strong evidence that greenhouse gases are air
pollutants subject to regulation under the Clean Air Act. While Congress has since repealed one
of these twelve provisions,” the other eleven remain.”

The Inflation Reduction Act also enacted a program, known as the waste emission charge, for
EPA to “collect a charge on methane emissions that exceed an applicable waste emissions
threshold.””® Under the statute, that threshold was defined in relation to EPA’s then-proposed
increases in stringency to the methane-emission limits for the oil and gas sector under Section
111.8% In other words, methane emitters were exempt from the waste emission charge if they met
EPA’s methane regulations. This further evinces Congressional recognition of EPA’s authority
to regulate greenhouse gases under Section 111°s endangerment framework that is analogous to
Section 202’s.

2. The legislative history of the 1977 Clean Air Act Amendments confirms
EPA’s authority to regulate pollutants under Section 202 that endanger
public health or welfare through means other than direct exposure.

Legislative history also undermines EPA’s broader claim that it lacks the authority under Section
202 to regulate air pollutants such as greenhouse gases that endanger public health and welfare
“indirectly.”®" More specifically, in the Proposed Endangerment Rescission, EPA highlights that

73 See generally Greg Dotson & Dustin J. Maghamfar, The Clean Air Act Amendments of 2022: Clean Air, Climate
Change, and the Inflation Reduction Act, 53 ENV’T L. REP. 10,017 (2023).

"4 H.R. 5376 § 60103(c)(2), 117th Cong. (2022) (emphasis added for all) (creating the since-rescinded Section 134
of the Clean Air Act); id. 8 60105(h) (codified at 42 U.S.C. § 7403); id. § 60106(c); id. 8 60107(c) (creating Section
135 of the Clean Air Act, codified at 42 U.S.C. § 7435); id. § 60108(c); id. § 60111(b); id. § 60113(i) (creating
Section 136 of the Clean Air Act, codified at 42 U.S.C. § 7436); id. § 60116(b) (codified at 42 U.S.C. § 4321 note);
id. § 60201(d) (creating Section 138 of the Clean Air Act, codified at 42 U.S.C. § 7438); id. § 60503.

5 1d. § 60106(a).

6 1d. § 60501 (a) (codified at 23 U.S.C. § 177).

"H.R. 1 8 60001, 119th Cong. (2025) (repealing Section 134 of the Clean Air Act).

78 See supra note 74.

" H.R. 5376 § 60113 (enacting 42 U.S.C. § 7436(c)).

8 1d. (enacting 42 U.S.C. § 7436(f)).

8 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,300.
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greenhouse gases harm health or welfare through means other than direct exposure, as a result of
an extensive causal chain that first causes ecological and atmospheric changes.?

But history from the 1977 Clean Air Act Amendments shows that Congress authorized EPA to
regulate pollution with indirect health and welfare impacts® to the stratosphere, and that
Congress intended EPA to consider endangerment to health and welfare when regulating motor
vehicles the same as when regulating harms to stratospheric ozone. When Congress amended the
Clean Air Act in 1977 it added Title I Part B, “Ozone Protection.”® According to a May 1977
House report (House Report), Section 157 of the Act was added to “respond[] to the threat that
release of certain materials . . . into the environment may indirectly endanger public health and
welfare by causing or contributing to significant depletion of the stratospheric ozone layer.”®®
Specifically, Section 157(b) authorized the EPA administrator to issue “regulations for the
control of any substance, practice, process, or activity (or any combination thereof) which in his
judgment may reasonably be anticipated to affect the stratosphere . . . if such effect in the
stratosphere may reasonably be anticipated to endanger public health or welfare.”%

As the House Report explained, Congress was particularly concerned with the depletion of the
stratospheric ozone layer because of the indirect health consequences associated with increased
sun exposure. Specifically, it stated that “halocarbon compounds, when released into the
atmosphere, eventually find their way into the stratosphere where, by a complicated series of
chemical reactions, the ozone layer is depleted.”®’ Stratospheric ozone (or the “ozone layer”)
blocks harmful UV-B sunlight from reaching the lower atmosphere. As it thins, more sunlight is
let through, causing increased risk of skin cancer to those exposed.® As the House Report
demonstrates, Congress was particularly concerned that these effects may occur “a decade or
two” after the pollution’s release and that the effects “may persist many decades after
termination” of the emissions.®® Furthermore, Congress was concerned that there “may also be
effects of increased UV-B on agriculture, directly, or through changes in climate, and effects on
such organisms as plankton in the sea.”*® In a nutshell, Congress was concerned that pollution
released in the United States would enter the stratosphere, deplete the ozone layer, and cause
indirect effects on health and welfare through increased sun exposure—the types of impacts that,

82 See id.

8 In this document, we adopt EPA’s use of “indirect” effects to refer to effects on public health and welfare through
a causal chain rather than direct human exposure. This is a different from the more common use of the term “indirect
effects” to refer to effects from co-pollutant reductions. See further discussion of EPA’s use of the term in Section
I.C.

8 See Pub. L. 95-95, 91 Stat. 791 (1977) (adding Sections 150 through 159).

8 H.R. Rep. No. 95-294, at 94 (May 1977).

8 Pub. L. 95-95 § 126 (1977). In the 1990 Clean Air Act amendments, Congress transferred the authority for
stratospheric 0zone protection from Section 157 to the newly created Title VI. See Cong. Rsch. Serv., Clean Air Act:
A Summary of the Act and Its Major Requirements 17 (2022).

8 H.R. Rep. No. 95-294, at 94

8 d.

8 d.

0 1d. at 95.
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like those from greenhouse gases, are indirect, the product of a long causal chain, and not
produced through “local or regional exposure.”!

These types of concerns were not unique to Section 157. In the same amendment, Congress also
adopted a “standardized basis” for regulation addressing impacts to public health under
numerous provisions, including Sections 157 and 202.9? Specifically, the amendment
standardized the language in numerous Clean Air Act provisions authorizing EPA to regulate
emissions that “cause or contribute to air pollution which may reasonably be anticipated to
endanger public health or welfare.”®® According to the House Report, this endangerment
framework was adopted with the purposes of “emphasiz[ing] the predominant value of protection
of public health,” and “provid[ing] the same standard of proof for regulation of any air pollutant,
whether that pollutant comes from stationary or mobile sources, or both[.]%* This framework
was adopted for the regulation of mobile sources under Section 202, as well as Sections 108
(criteria for national ambient air quality standards), 112 (hazardous air pollutants), 211 (fuels and
fuel additives), 213 (nonroad vehicles),®® 231 (aircraft), and 157 (ozone and stratospheric
protection).

As the House Report clearly explains, Congress intended EPA to consider endangerment to
public health or welfare under Section 202 the same as it would under the other provisions with
the similar endangerment framework, including Section 157. Specifically, the House Report
notes that “[b]y using the same phrase” in Section 157 as it did in the other sections containing
endangerment language including Section 202, “the committee intends to convey the same
concerns and objectives in the context of stratospheric threats to health or welfare as it did in the
context of atmospheric threats.”%

Under Section 157, EPA was charged with considering indirect public health and welfare harms
caused by effects on the stratosphere. Congress was not concerned with the direct health and
welfare impacts of ozone-depleting substances themselves, but rather their effect on atmospheric
conditions and the increased incidence of skin cancer and effects on climate and agriculture that
would result from increased sun exposure. °” Emissions of greenhouse gases harm public health
and welfare in an analogous way—though carbon dioxide does not cause harm through direct
exposure, its effect on atmospheric conditions results in serious harm to public health and

% Contra Proposed Endangerment Rescission, 90 Fed. Reg. at 36,300.

92 H.R. Rep. No. 95-294, at 50.

% d.

% |d. at 49-50.

% Congress again used the same endangerment and contribution framework discussed in the 1977 House Report
when it added Section 213 as part of the 1990 Clean Air Act Amendments. See Pub. L. No. 101-549 § 222, 104 Stat.
2399, 2501 (1990).

% H.R. Rep. No. 95-294, at 100.

% The House Report further clarifies that though Section 157 was drafted with stratospheric ozone in mind, it is
“sufficiently broad and flexible to prevent or abate any stratospheric threat,” and that “any such threat to elements of
the stratosphere could be dealt with under the research and regulatory authorities” of the section. Thus, Congress did
not intend to cabin consideration of indirect impacts on public health and welfare to those merely caused by
stratospheric ozone depletion. Id. at 108.
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welfare. Congress’s mandate that EPA consider endangerment under Sections 157 and 202
similarly, with an emphasis on valuing protection of public health, thus strongly indicates that
EPA must consider indirect impacts to public health and welfare that result from motor vehicle
greenhouse gas emissions.

C. Regulatory history further confirms EPA’s authority under Section 202 to regulate
greenhouse gases and other air pollutants that endanger public health or welfare
through means other than direct exposure.

Regulating greenhouse gas emissions under Section 202 is also consistent with EPA regulatory
history. Under Section 202 and similar provisions—and starting well before the 2009
Endangerment Finding—EPA has identified indirect effects® on health and welfare as bases for
regulation, including climate impacts.

In the Proposed Endangerment Rescission, EPA argues that it adopted a “novel” interpretation in
the 2009 Endangerment Finding to regulate under Section 202 based on indirect and attenuated
impacts.®® Though the proposal is not entirely clear,'® EPA appears to distinguish greenhouse
gas emissions from other pollutants that EPA had previously regulated in two different respects.
First, EPA highlights that greenhouse gases harm health or welfare through means other than
direct exposure, as a result of an extensive causal chain that first causes ecological and
atmospheric changes.'* And second, EPA highlights that greenhouse gases are global rather than
local or regional pollutants.1%2

As an initial matter, contrary to some of EPA’s suggestions, the science and economics of how
greenhouse gases affect public health and welfare is well settled. Dr. William Nordhaus even
won the 2018 Nobel Prize in Economic Sciences for integrating models that trace the
contribution of each additional ton of greenhouse gases to climate change and to economic

9 See definition at supra note 83.

9 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,301. The Proposed Endangerment Rescission quotes the
2009 Endangerment Finding as saying that EPA had previously “applied CAA Section 202(a) to ‘a more typical
local or regional air pollution problem,’” id., but takes this quote out of context in multiple ways. For one, the 2009
Endangerment Finding was simply contrasting the percentage thresholds that are appropriate when addressing a
global air pollutant like greenhouse gas emissions to those “considered appropriate when addressing a more typical
local or regional air pollution problem,” not suggesting that Section 202 is better suited to one type of pollution
versus the other. See 2009 Endangerment Finding, 74 Fed. Reg. at 66,538. And in any event, the fact that it had been
“more typical” for EPA to regulate local or regional pollutants under Section 202 does not imply that regulating
non-local or -regional pollutants was at the time “novel.” If anything, it suggests the opposite, which the history
discussed in this section confirms.

100 In particular, EPA often conflates the two distinctions described in this paragraph even though they are distinct.
For instance, local and regional pollutants can harm human health or welfare indirectly through attendant ecological
or atmospheric changes, as EPA has recognized in some of the examples discussed in subsection C.1 below.
Likewise, global pollutants can harm human health or welfare through direct exposure.

101 See Proposed Endangerment Rescission, 90 Fed. Reg. at 36,300.

102 See id.
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damages. Thus, EPA is incorrect to suggest that greenhouse gases do not have a “sufficiently
close connection” to the harms they cause “to reasonably draw a causal link.”1%

In any event, for many years, EPA has considered indirect impacts to public health and welfare
when making endangerment findings under Section 202 and related Clean Air Act provisions.
First, EPA has justified the regulation of air pollutants based on indirect impacts that endanger
public health or welfare through means other than direct exposure and as a result of a long causal
chain. Second, EPA has justified the regulation of air pollutants based on effects that are global
in nature. And third, long before issuing the 2009 Endangerment Finding, EPA concluded that it
has authority to regulate greenhouse gas emissions as air pollutants under the Clean Air Act.

Thus, contrary to what it now asserts, EPA did not advance a “novel” interpretation of
endangerment and contribution when the agency considered the indirect public health and
welfare effects associated with greenhouse gas emissions in the 2009 Endangerment Finding.'%

1. EPA has previously regulated emissions under Section 202 on the basis of
impacts that occur through means other than direct exposure and are the
product of long causal chains.

EPA argues that greenhouse gas emissions from new motor vehicles “do not have a sufficiently
close connection to the adverse impacts identified in the [2009] Endangerment Finding to fit
within the legal meaning of ‘cause’ or ‘contribute.”’*% The agency contends that the public
health and welfare impacts are “too uncertain, too remote, and too confounded by intervening
and confounding factors” to fit within the meaning of causation under Section 202.1% Similarly,
EPA contends that Section 202 is limited to air pollution “which itself endangers public health or
welfare” and does not encompass air pollution that affects human health or welfare through non-
exposure channels.%” But in regulating other pollutants under Section 202, EPA has long
highlighted indirect and non-exposure-based effects on human health or welfare.

In 2000, for instance, EPA issued a regulation under Section 202 to control emissions of nitrous
oxides (NOx) from motor vehicles. Among other impacts that endanger public health or welfare,
EPA highlighted that NOx emissions produce “a substantial rise of nitrogen levels in surface
waters,” which in turn “result[s] in excess algae and plant growth . . . [that] can cause numerous
adverse ecological effects and economic impacts.”% For instance, EPA highlighted that this
phenomenon—known as eutrophication—can “adversely affect fish and shellfish populations”
and “in extreme cases caus[e] dramatic fish kills.”%® EPA recognized that these impacts would
indirectly harm human welfare and noted that its regulation would result in “economic benefits

103 1d. at 36,301.
104 |4

105 |d.

106 |d.

107 1d. at 36,300.

108 Control of Air Pollution From New Motor Vehicles: Tier 2 Motor Vehicle Emissions Standards and Gasoline
Sulfur Control Requirements, 65 Fed. Reg. 6698, 6723 (Feb. 10, 2000).

109 |d
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of reduced eutrophication.”**% EPA cited similar concerns in its 2001 rule regulating NOx
emissions from heavy-duty vehicles, highlighting findings from a National Oceanic and
Atmospheric Administration report which found that “more than half of the nation’s estuaries
have moderate to high expressions of at least one of [the eutrophication] symptoms—an
indication that eutrophication is well developed in more than half of U.S. estuaries.”*!* EPA has
also emphasized the indirect effects of eutrophication in its rules restricting NOx emissions from
highway motorcycles,'? marine engines,'!? and aircraft.!!4

This is true of many other impacts to human health and welfare that EPA routinely considers
when establishing emission standards. As EPA acknowledges in the Proposed Endangerment
Rescission, EPA has also for decades regulated NOx and sulfur dioxide (SO2) emissions under
Section 202 to reduce acid rain.''®> Acid rain occurs when SOz and NOx are released into the
atmosphere and react with water, oxygen, and other oxidants. Like greenhouse gases, SO2 and
NOy are emitted by a large and diverse array of sources and can travel across international
borders to contribute to acid rain effects far from the source of the emissions.'® As EPA has
previously highlighted in regulating these pollutants under Section 202, acid rain in turn
contributes to various environmental phenomena such as damage to trees, lakes, and streams and
accelerates the decay of building materials and paints.}!” As a result of this long causal chain,
EPA has acknowledged, SO2 and NOx harm human welfare and so regulating these pollutants
results in “economic benefits of the reduction in acid deposition.”'® Yet nothing in that “causal
chain”!!® prevented EPA from regulating emissions of NOy and SOx in Section 202 rules
(including pre-2009 rules) addressing light-and medium-duty vehicles,?° heavy-duty engines
and vehicles,*?! or highway motorcycle emissions.'?2

As another example of indirect impacts to human health and welfare that EPA often considers
under Section 202, EPA has expressed particular concern about the effects of tropospheric (or

11019, at 6724.

111 Control of Air Pollution from New Motor Vehicles: Heavy-Duty Engine and Vehicle Standards and Highway
Diesel Fuel Sulfur Control Requirements, 66 Fed. Reg. 5002, 5026 (Jan. 18, 2001).

112 Control of Emissions From Highway Motorcycles, 69 Fed. Reg. 2398, 2405-06 (Jan. 15, 2004).

113 Control of Emissions From New Marine Compression-Ignition Engines at or Above 30 Liters Per Cylinder, 68
Fed. Reg. 9746, 9753-54 (Feb. 28, 2003) (citing EPA, Final Regulatory Support Document: Control of Emissions
from New Marine Compression-lgnition Engines at or Above 30 Liters per Cylinder 2-19 (2003)).

114 Control of Air Pollution From Aircraft and Aircraft Engines; Emission Standards and Test Procedures, 70 Fed.
Reg. 69,664, 69,673 (Nov. 17, 2005).

115 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,300.

116 £ g. Control of Air Pollution From New Motor Vehicles: Tier 2 Motor Vehicle Emissions Standards and
Gasoline Sulfur Control Requirements, 65 Fed. Reg. at 6723 (“Emissions from U.S. sources contribute to acidic
deposition in eastern Canada, where the Canadian government has estimated that 14,000 lakes are acidic.”).

117 |d

118 See id.

119 proposed Endangerment Rescission, 90 Fed. Reg. at 36,303.

120 65 Fed. Reg. at 6723.

121 Control of Air Pollution from New Motor Vehicles: Heavy-Duty Engine and Vehicle Standards and Highway
Diesel Fuel Sulfur Control Requirements, 66 Fed. Reg. 5001 (Jan. 18, 2001).

122 69 Fed. Reg. 2398 (Jan. 15, 2004).
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ground-level) ozone formation. Ground-level ozone is “produced by complex chemical
reactions” involving sunlight and emissions of volatile organic compounds (VOCs) and NOy, a
“substantial fraction” of which is emitted from cars and light trucks.!? Like greenhouse gases,
“ozone and its precursors can travel hundreds of miles.”*?* In addition to causing effects on
human health through direct exposure, EPA has highlighted that ozone harms human health or
welfare through other means including by adversely affecting vegetation and ecosystems in ways
that “may become evident only after several years or even decades.”*? For instance, EPA has
emphasized that “[t]he value of crops lost to ozone damage . . . is on the order of $2 billion per
year in the United States,” and that “in the San Bernardino Mountains of southern California,
ozone is believed to be the agent responsible for the slow decline and death of ponderosa pine
trees in these forests since 1962.71%

As these examples show, the effects of greenhouse gas emissions are similarly “remote” and
reliant on “intervening factors” as other welfare impacts that EPA has consistently evaluated
when making endangerment and contribution findings under Section 202 and related provisions.

2. EPA has previously determined that air pollutants cause or contribute to
endangerment of human health or welfare based on their global impacts.

EPA’s suggestion that it had not before 2009 regulated pollutants that endanger public health or
welfare through non-regional exposure is also incorrect. Under various Clean Air Act provisions,
EPA has found that global air pollution impacts cause or contribute to endangerment of public
health or welfare. This includes numerous instances prior to the 2009 Endangerment Finding in
which EPA considered impacts on climate change in issuing regulation, which belie the agency’s
statement in the Proposed Endangerment Rescission that the agency had “never invoked [Clean
Air Act] section 202(a) or any other CAA authority to regulate in response to global climate
change concerns” before 2009.1%/

EPA’s consideration under an analogous Clean Air Act provision shows this to be false. As
discussed at length above, Congress amended the Clean Air Act in 1977 to authorize EPA to
regulate pollutants with effects on the stratosphere that “may reasonably be anticipated to
endanger public health or welfare.”*?® In doing so, it expressed its intention that “endanger” be
interpreted the same in the stratospheric provision (Section 157) as in Section 202.12° Pursuant to
this authority, in 1988 EPA finalized a rule restricting production and consumption of certain

123 65 Fed. Reg. at 6705-07.

124 See Phase 2 Emission Standards for New Nonroad Spark-Ignition Nonhandheld Engines At or Below 19
Kilowatts, 64 Fed. Reg. 15,208, 15,226 (Mar. 30, 1999).

125 65 Fed. Reg. at 6707.

126 64 Fed. Reg. at 15,226.

127 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,306.

128 See supra Part 1.B.

129 See supra Part 1.B.
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chlorofluorocarbons (CFCs) and halons.** In that rule, EPA stressed that “the problem of
stratospheric ozone is global in nature,” because “[o]ver their long atmospheric lifetimes, CFCs
and halons become widely dispersed, and the release of these chemicals in one country adversely
affects the atmosphere above, and therefore the health and welfare of, other countries.”**!

Similarly, in 1997, EPA highlighted climate-change and other global pollution impacts when
denying a petition for reconsideration of its rule establishing NOx standards for reformulated
gasoline emissions.'®2 The final rule was developed under Section 211(c), which contains
endangerment language similar to that of Section 202(a)(1).**3 In its petition denial, the agency
detailed the health and welfare effects of NOx emissions, including contributions to global
warming through the greenhouse effect along with stratospheric ozone depletion.'** As discussed
above, a reduction in stratospheric ozone can result in increased incidences of skin cancer across
the globe as people are exposed to additional UV-B radiation.**®

In 1996, EPA also considered impacts on climate change when EPA listed municipal solid waste
landfills for regulation under Section 111 and relatedly concluded that these sources “cause, or
contribute significantly to, air pollution that may reasonably be anticipated to endanger public
health or welfare.”**® EPA made this finding based on emissions of methane and non-methane
organic compounds from landfills. In discussing the effects of methane emissions and the
purpose of the regulation, the agency highlighted that “[m]ethane emissions contribute to global
climate change as a major greenhouse gas,”**’ and that reductions of methane were “necessary to
‘achieve the objectives’ of section 111.71%8

EPA has also recognized global impacts in assessing endangerment findings for non-greenhouse
gas rules under Section 202. In 2000, for example, EPA strengthened emission standards of
particulate matter (PM), NOx, hydrocarbons, and VOCs for passenger cars, light trucks, and
medium-duty vehicles.™®® In its discussion of the welfare impacts of NOx emissions, EPA
highlighted “the contribution of air emissions to increasing nitrogen levels in surface waters” as

130 Protection of Stratospheric Ozone, 53 Fed. Reg. 30,566 (Aug. 12, 1988). This rule constituted the United States’
implementation of the “Montreal Protocol on Substances that Deplete the Ozone Layer,” an international agreement
to protect the stratospheric ozone layer. Id.

131 |d

132 Regulation of Fuels and Fuel Additives; Standards for Reformulated Gasoline, Notice of Denial of Petition for
Reconsideration, 62 Fed. Reg. 11,346 (Mar. 12, 1997).

133 Section 211(c)(1)(A) grants the Administrator the authority to regulate, control, or prohibit fuel or fuel additives
if “any fuel or fuel additive or any emission product of such fuel or fuel additive causes, or contributes, to air
pollution . . . that may reasonably be anticipated to endanger the public health or welfare[.]” 42 U.S.C.

§ 7545(c)(1)(A).

134 62 Fed. Reg. at 11,358.

135 See supra Part 1.B.

136 Standards of Performance for New Stationary Sources and Guidelines for Control of Existing Sources: Municipal
Solid Waste Landfills, 61 Fed. Reg. 9905, 9905 (Mar. 12, 1996).

137 1d. at 9906; accord id. at 9905.

138 1d. at 9914.

139 Control of Air Pollution From New Motor Vehicles: Tier 2 Motor Vehicle Emissions Standards and Gasoline
Sulfur Control Requirements, 65 Fed. Reg. 6698, 6723 (Feb. 10, 2000).
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part of its review of “causes and consequences of human alteration of the global nitrogen
cycle.”'* EPA considered these same alterations to the global nitrogen cycle when finalizing its
rules establishing NOx emission standards for heavy-duty engines**! and certain new marine
engines.142

3. EPA recognized its authority to regulate greenhouse gases under the
Clean Air Act as air pollutants many years before issuing the 2009
Endangerment Finding.

As detailed above, EPA took several actions under the Clean Air Act during the 1990s in which
it found that impacts on the global climate cause or contribute to endangering health or welfare.
In 1998, EPA reaffirmed its authority to regulate greenhouse gases under the Clean Air Act
through a memo from its general counsel Jonathan Z. Cannon.'*® Specifically, the memo broadly
concluded that carbon dioxide and other greenhouse gases each qualify “as an air pollutant
within the meaning of the Clean Air Act”'** And although that memo was primarily about EPA’s
authority to regulate greenhouse gas emissions from the power sector, it also indicated that EPA
may regulate greenhouse gas emissions under Section 202 and emphasized the legislative
purpose in enacting that and other Clean Air Act provisions “to emphasize the preventative or
precautionary nature of the act . . . [and] to emphasize the predominant value of protection of
public health.”%

In Massachusetts, the Supreme Court highlighted this memorandum and emphasized EPA’s prior
position that “it had . . . authority” to regulate greenhouse gas emissions under the Clean Air
Act.}*® The Court further emphasized that “Cannon's successor, Gary S. Guzy, reiterated that
opinion before a congressional committee” in 1999.147 As the history discussed above details,
Cannon’s memorandum was consistent with a long line of EPA regulatory history in which the
agency found that indirect, causally remote, and global impacts satisfy the endangerment
framework of Section 202 and other Clean Air Act provisions.

140 Id

141 See EPA, Final Regulatory Impact Analysis: Heavy-Duty Engine and Vehicle Standards and Highway Diesel
Fuel Sulfur Control Requirements 11-108 (Dec. 2000).

142 See EPA, Final Regulatory Support Document: Control of Emissions from New Marine Compression-Ignition
Engines at or Above 30 Liters per Cylinder 2-19 (Jan. 2003).

143 Jonathan Z. Cannon, Memo to Carol M. Browner Re: EPA’s Authority to Regulate Pollutants Emitted by Electric
Power Generation Sources (Apr. 10, 1998) [hereinafter Cannon Memao].

1441d. at 2.

145 1d. at 3 (quoting H.R. Rep. No. 95294 95th Cong., 1st Sess., at 49 (Report of the Committee on Interstate and
Foreign Commerce)).

146 Massachusetts, 549 U.S. at 531 (citing Cannon Memo).

1471d. at 510-11.
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D. The Supreme Court already—and correctly—rejected EPA’s argument under the
major questions doctrine.

In furtherance of its statutory argument, EPA claims that regulating greenhouse gas emissions
under Section 202 violates the major questions doctrine.X*® Under the doctrine, “clear
congressional authorization” is required when the “history and the breadth of the authority that
the agency has asserted, and the economic and political significance of that assertion, provide a
reason to hesitate before concluding that Congress meant to confer such authority.”**° In
practice, the Supreme Court applies the doctrine in “extraordinary” cases where the
government’s action is unheralded, transforms the government actor’s role, and has great
economic and political significance.>

EPA’s major questions argument fails for at least four reasons. First, the major questions
doctrine is not implicated here because regulating greenhouse gas emissions under Section 202 is
neither unheralded nor transformative. Second, even if the doctrine were triggered, the Clean Air
Act supplies the requisite clear authority. Third, regardless of the status of the major questions
doctrine in 2007, Massachusetts’s holding that Section 202 permits EPA to regulate greenhouse
gases is entitled to stare decisis. Fourth, although the Supreme Court did not use the label “major
questions doctrine” until West Virginia v. EPA, its analysis in Massachusetts effectively rejected
the argument that the major questions doctrine applies to EPA’s regulation of greenhouse gas
emissions under Section 202. Most notably, the Court extensively distinguished the major
questions doctrine’s foundational precedent, Brown & Williamson, and concluded that the Clean
Air Act provides “clear” authority for such regulation.® Massachusetts thus rejects the major
questions argument that EPA makes now.

This section begins by clarifying the triggers of the major questions before discussing each of the
above four arguments in more detail.

1. To trigger the major questions doctrine, agency action must be
unprecedented and represent a transformative expansion of the agency’s
authority.

Litigants and lower federal courts sometimes invoke the major questions doctrine without
properly describing its contours. To provide context, this section describes how the Supreme
Court has articulated the doctrine.

The Supreme Court has stressed that only “extraordinary cases” trigger the major questions
doctrine.’® The bulk of West Virginia’s legal analysis of the doctrine’s triggers examined

148 proposed Endangerment Rescission, 91 Fed. Reg. at 36,305-07.

149 West Virginia v. EPA, 597 U.S. 697, 721 (2022).

150 Natasha Brunstein & Donald L. R. Goodson, Unheralded and Transformative: The Test for Major Questions
After West Virginia, 47 WM. & MARY ENV’T L. & POL’Y REv. 47 (2022).

151 Massachusetts, 549 U.S. at 530-31.

152 West Virginia, 597 U.S. at 721 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60
(2000)) (alteration omitted).
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whether EPA had “‘claim[ed] to discover in a long-extant statute [1] an unheralded power’ [2]
representing a ‘transformative expansion in [its] regulatory authority.””’*>® In other words, the
Supreme Court focused on (1) regulatory history and (2) the transformative nature of the
agency’s asserted authority. In Biden v. Nebraska, the Supreme Court again reiterated the
importance of “the ‘history and the breadth of the authority that the agency had asserted,’” in
addition to “the ‘economic and political significance’ of that assertion.”*>* Both West Virginia
and Nebraska thus reveal that an agency action does not trigger the major questions doctrine
unless its history and breadth and economic and political significance provide a reason for a
court to be skeptical of the agency’s action.

To trigger the major questions doctrine, regulatory history must reveal that an agency action is
unlike anything the agency has ever done. Of course, the agency need not identify an identical
regulatory antecedent, because new regulations will rarely, if ever, be identical to previous ones
as they would then be unnecessary. Rather, the Supreme Court’s major questions analyses
suggest that the relevant regulatory antecedent must be an analogous exercise of authority. For
instance, in National Federation of Independent Businesses v. Department of Labor—a
challenge to the Occupational Health and Safety Administration’s (OSHA) economy-wide
COVID-19 vaccine mandate—the Supreme Court highlighted that “OSHA, its half century of
existence, has never before adopted a broad public health regulation of this kind— addressing a
threat that is untethered, in any causal sense, from the workplace.”**® In Biden v. Missouri, in
contrast, the Supreme Court found that the Department of Health and Human Services’ COVID-
19 vaccine mandate for certain healthcare beneficiaries was lawful because the agency “routinely
imposes conditions of participation that relate to the qualifications and duties of healthcare
workers themselves.”2*® As these two cases illustrate, the major questions analysis looks to
analogous authority—not a historical twin.*’

To trigger the major questions doctrine, the breadth of the agency action must also suggest the
agency is dramatically changing its authority. In West Virginia, the Supreme Court explained
that the challenged Clean Power Plan represented a “transformative expansion [of EPA’s]
regulatory authority.”*®® In other words, the Supreme Court concluded that it “effected a
‘fundamental revision of the statute, changing it from [one sort of] scheme of . . . regulation’ into
an entirely different kind.”**® In discussing this factor, the Court focused on whether the
challenged action transformed the role of the regulator (i.e., EPA), not the regulated sector.6°

153 |d. at 724 (quoting UARG, 573 U.S. at 324).

154 Biden v. Nebraska, 600 U.S. 477, 501 (2023) (quoting West Virginia, 597 U.S. at 721) (alterations omitted).
155595 U.S. 109, 119 (2022).

156 595 U.S. 87, 94 (2022).

157 Cf. United States v. Rahimi, 602 U.S. 680, 699—700 (2024) (discussing what qualifies as a relevant “historical
analogue” for the Second Amendment).

158 West Virginia, 597 U.S. at 724.

199 1d. at 728 (citation omitted).

160 See id.; see also Mayes v. Biden, 67 F.4th 921, 934-35 (9th Cir. 2023) (focusing not on whether the government
sought “to regulate a significant portion of the American economy,” but on whether its action “represent[ed] an
‘enormous and transformative expansion in [its] regulatory authority’” (quoting UARG, 573 U.S. at 324)).
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161 162

Nebraska** and the major questions cases cited in West Virginia-°< contain similar analyses of
whether the agency action represented a transformation of the agency’s authority.

The economic and political significance of an agency’s action is necessary but insufficient to
trigger the major questions doctrine. Although the Supreme Court often references economic
and political significance in its major questions cases, these indicators alone have never sufficed
to trigger the doctrine. For example, West Virginia’s legal analysis omits any references to
economic significance, such as regulatory costs or the number of persons or entities affected.
And although Nebraska discusses economic and political significance, it does so only after
reviewing regulatory antecedents and the transformation of the regulatory scheme.®® Much of
Nebraska’s economic discussion also focused on the relative costs of the challenged action
compared to prior agency actions under the same statute, highlighting how this aspect of the
regulatory history demonstrated the action was unlike anything the Secretary of Education had
done before. 164

The major questions doctrine does not operate as a clear statement rule. Only when the doctrine
is triggered must the agency point to “clear congressional authorization” for the agency’s
approach.'®® But this is not the same as a “clear statement rule”—a phrase found nowhere in the
majority opinions in either West Virginia or Nebraska (or any of the Court’s other major
question precedents).'®® Or, as Justice Barrett explained in her concurrence in Nebraska, the
necessary clear congressional authorization should not be equated with “‘an “unequivocal
declaration”” from Congress authorizing the precise agency action under review, as [the Court’s]
clear-statement cases do in their respective domains.”®” This explanation of “clear
Congressional authorization” reflects the Court’s interpretive approach in West Virginia.

168

161 Nebraska, 600 U.S. at 502 (“[T]he Government’s reading of the [statute] . . . would ‘effect a “fundamental
revision of the statute, changing it from one sort of scheme of regulation” into an entirely different kind . . . .””
(quoting West Virginia, 597 U.S. at 728) (alterations omitted)).

162 See, e.9., UARG, 573 U.S. at 312, 325 (noting that EPA’s action “would radically expand” the programs at issue,
“making them both unadministrable and ‘unrecognizable to the Congress that designed’ them” (citation omitted));
MCI Telecom. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 225, 229, 234 (1994) (finding that the agency action had
effected a “basic and fundamental” change that went to the “heart” of the statute and constituted “effectively the
introduction of a whole new regime of regulation”).

163 Nebraska, 600 U.S. at 502-04.

164 1d. at 501 (noting that “past waivers and modifications issued under the Act have been extremely modest and
narrow in scope”).

165 West Virginia, 597 U.S. at 732 (quoting UARG, 573 U.S. at 324).

166 Brunstein & Goodson, supra note 150, at 95-100.

167 Nebraska, 600 U.S. at 511 (Barrett, J., concurring) (quoting Financial Oversight and Management Bd. for P. R. v.
Centro De Periodismo Investigativo, Inc., 143 S. Ct. 1176, 1183 (2023)).

188 Brunstein & Goodson, supra note 150, at 99-100 (“[A]lthough a court must approach an agency’s assertion of
authority with ‘skepticism’ after having determined it is ‘unheralded’ and represents a ‘transformative’ change, if
the most natural reading of the statute would permit the agency action, the agency has ‘clear congressional
authorization’ for the action.”).
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2. Regulating greenhouse gas emissions under Section 202 does not trigger
the major questions doctrine because it is neither unheralded nor
transformative.

Applying this framework, regulating greenhouse gas emissions under Section 202 does not
trigger the major questions doctrine. Such regulation was not unheralded in 2009 because, as
detailed above, EPA had previously found that indirect harms to health and welfare satisfy the
endangerment framework in Section 202 and similar Clean Air Act provisions, including
greenhouse gases themselves. Regulation of greenhouse gases under Section 202 is obviously
not unheralded now, as EPA issued the 2009 Endangerment Finding sixteen years ago and has
been regulating greenhouse gas emissions from new motor vehicles nearly ever since. Such
regulation is also not transformative because, as detailed above, Congress has repeatedly
indicated that greenhouse gases and other pollutants that indirectly harm health or welfare are
subject to regulation under Section 202 and related provisions. Thus, the major questions
doctrine is not triggered.

The finding that greenhouse gas emissions endanger public health or welfare under Section 202
was not “unheralded.” As detailed above, EPA had long considered indirect impacts to public
health and welfare when making endangerment findings under Section 202 and related Clean Air
Act provisions.®® This includes numerous regulations in which EPA justified regulation of air
pollutants based on impacts that endanger public health or welfare through means other than
direct exposure and as a result of a long causal chain.*’ It also includes numerous times in which
EPA justified regulation of air pollutants based on effects that are global in nature, including
effects on global climate change.!”* Moreover, as Massachusetts emphasized in its major-
questions analysis, EPA concluded that it has authority to regulate greenhouse gas emissions
under the Clean Air Act long before issuing the 2009 Endangerment Finding.1’? These analogous
exercises of authority clearly evince that there was nothing unprecedented about EPA finding
that greenhouse gas emissions satisfy Section 202’s endangerment framework.'"®

Todays, it is even more clear that EPA’s regulation of greenhouse gases from motor vehicles is
not unprecedented. EPA issued the 2009 Endangerment Finding sixteen years ago, and began
regulating greenhouse gas emissions from motor vehicles in 2010.17* Since that 2010 rule, EPA
has issued at least seven rules that have reaffirmed its authority to regulate greenhouse gas
emissions under Section 202 and imposed binding emission limits,1” including one under the

169 See supra Part I.C.

170 See supra Part 1.C.1.

111 See supra Part 1.C.2.

172 See supra Part 1.C.3.

173 Cf. Biden v. Missouri, 595 U.S. at 94 (rejecting argument that Department of Health and Human Services
COVID-19 vaccine mandate for certain healthcare beneficiaries was unlawful as the agency “routinely imposes
conditions of participation that relate to the qualifications and duties of healthcare workers themselves”).

174 Final Rule for Model Year 2012 - 2016 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate
Average Fuel Economy Standards, 75 Fed. Reg. 25,324 (May 7, 2010).

175 This includes four regulations for light-duty vehicles and three for heavy-duty vehicles.
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first Trump administration.!’® This extensive and bipartisan regulatory history further confirms
EPA’s authority to regulate greenhouse gas emissions under Section 202.17

Regulating greenhouse gas emissions under Section 202 has not transformed EPA s requlatory
authority. Regulating greenhouse gas emissions under Section 202 has also not transformed
EPA’s authority—in fact, it has been consistent with that authority. As detailed above, Congress
was concerned with climate change and sought to authorize EPA to mitigate it when it enacting
the Clean Air Act in 1970.1® Moreover, when amending the Clean Air Act in 1977, EPA
adopted a uniform endangerment framework in Section 202 and other provisions to help clarify
the agency’s broad authority to regulate air pollutants that cause indirect harms to health and
welfare.r”® And since Massachusetts was decided, Congress has continually recognized EPA’s
authority to regulate greenhouse gas emissions under Section 202 and related provisions. As
discussed above, two prime examples include the 2021 resolution of disapproval that sought to
“reaffirm the EPA’s authority and obligation to protect the public from harmful climate
pollution” and the Inflation Reduction Act’s repeated recognition of greenhouse gases as air
pollutants under the Clean Air Act.18

Further, as the Supreme Court recognized in Massachusetts, EPA regulation of greenhouse gases
under Section 202 would be subject to all of that provision’s normal requirements, including
having to “delay any action ‘to permit the development and application of the requisite
technology, giving appropriate consideration to the cost of compliance.”’*8! Accordingly, this
regulation would not produce “extreme measures” like a ban on vehicles.'® While the Proposed
Endangerment Rescission briefly suggests that EPA’s recent regulations of motor vehicles has in
fact produced “an increased and faster shift from gasoline- fueled vehicles to electric vehicles”
and that such an effect is impermissible under the major questions doctrine,*® that argument is
irrelevant here. In its Section 202 rule for light- and medium-duty vehicles last year, EPA
already explained at length why causing a shift to electric vehicles does not trigger the major
questions doctrine,*®* including because some incidental shifting toward cleaner sources is a
standard effect of pollution regulation and essentially inevitable in Section 202 rules.*®® And

176 The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and
Light Trucks, 85 Fed. Reg. 24,174 (Apr. 30, 2020).

177 See West Virginia, 597 U.S. at 725 (recognizing that “established practice may shed light on the extent of power
conveyed by general statutory language” (quoting FTC v. Bunte Bros., Inc., 312 U.S. 349, 352 (1941)).

178 See supra Part 1.B.1.

179 See supra Part 1.B.2.

180 See supra Part 1.B.1 (quoting H.R. Rep. No. 116-74, at 7).

181 Massachusetts, 549 U.S. at 531 (quoting 42 U.S.C. § 7521(a)(2)).

182 Id

183 proposed Endangerment Rescission, 90 Fed. Reg. at 36,306.

184 Multi-Pollutant Emissions Standards for Model Years 2027 and Later Light- Duty and Medium-Duty Vehicles,
89 Fed. Reg. 27,842, 27,897-900 (Apr. 18, 2024).

185 See id. at 27,899 (explaining that “indirect impacts are inherent in section 202 rulemakings, including past
rulemakings going back half a century”). This contrasts with the Clean Power Plan at issue in West Virginia, in
which the stringency of the regulation was premised on the shift from one generation source to another.

29



even if EPA’s method of regulation in a Section 202 rule were impermissible, that would be a
reason to vacate that particular rule, not EPA’s entire authority. &

3. Section 202 clearly authorizes the regulation of greenhouse gas emissions.

Because the major questions doctrine is not triggered, clear authorization is not required to
support EPA’s authority to regulate greenhouse gases under Section 202. Regardless, the Clean
Air Act provides that clear authorization.

Under Section 202, EPA is authorized to issue “standards applicable to the emission of any air
pollutant from any class or classes of new motor vehicles or new motor vehicle engines, which in
[its] judgment cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare.”*8” As the Supreme Court explained in Massachusetts, this
provision “clear[ly]” applies to greenhouse gases.'® The Court explained that it is
“unambiguous” that Section 202 encompasses greenhouse gas emissions given “the Clean Air
Act’s capacious definition of ‘air pollutant.’”8

Other Clean Air Act provisions further emphasize Section 202’s application to greenhouse gases.
As discussed above, this most notably includes the Clean Air Act’s definition of “welfare,”
which includes “effects on soils, water, crops, vegetation, manmade materials, animals, wildlife,
weather, visibility, and climate.”**®® The fact that “welfare” as used in Section 202 expressly
includes climate impacts indicates that Section 202 encompasses pollutants that affect the
climate.®! The fact that Congress was well aware that greenhouse gas emissions cause climate
change when it enacted Section 202, as discussed above, only further emphasizes that Section
202 encompasses climate pollutants.9?

186 See UARG, 573 U.S. at 332 (affirming EPA’s authority to regulate greenhouse gas emissions under a Clean Air
Act provision while “acknowledge[ing] the potential for greenhouse-gas [best available control technology] to lead
to an unreasonable and unanticipated degree of regulation” and noting that the Court’s “decision should not be taken
as an endorsement of all aspects of EPA’s current approach, nor as a free rein for any future regulatory application
of [best available control technology] in this distinct context.”). Likewise, in West Virginia, the Supreme Court
found that EPA’s generation-shifting approach was unlawful under Section 111(d) of the Clean Air Act, but did not
curtail EPA’s general authority to regulate greenhouse gas emissions under that provision. See generally West
Virginia, 597 U.S. 697.

18742 U.S.C. § 7521(a)(1).

188 Massachusetts, 549 U.S. at 531.

189 1d. at 529, 532

19042 U.S.C. § 7602(h) (emphasis added).

191 For instance, substituting the statutory definition of welfare into Section 202, that provision authorizes EPA to
issue “standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or
new motor vehicle engines, which in [its] judgment cause, or contribute to, air pollution which may reasonably be
anticipated to endanger public health or soils, water, crops, vegetation, manmade materials, animals, wildlife,
weather, visibility, [or] climate.”

192 See supra Part 1.B.1.
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4. Regardless of the status of the major questions doctrine in 2007,
Massachusetts’s statutory holding is entitled to stare decisis.

The major questions doctrine is a tool of statutory interpretation, and as the Supreme Court has
recognized, “stare decisis carries enhanced force” for statutory interpretation decisions,®®
including after a “change in interpretive methodology.”*** Accordingly, even if West Virginia’s
naming of the major questions doctrine could be considered a change in interpretive
methodology since Massachusetts v. EPA, the holding that Section 202 permits the regulation of
greenhouse gas emissions remains binding. Thus, even accepting EPA’s implicit premise that the
major questions doctrine did not exist when Massachusetts was decided, that opinion still
forecloses the agency’s major questions argument now. As detailed next, however, this argument
is purely academic because the Supreme Court effectively addressed and rejected the major
questions argument in Massachusetts.

5. The Supreme Court effectively held in Massachusetts, and reaffirmed in
UARG, that regulating greenhouse gas emissions under Section 202 does
not violate the major questions doctrine.

In Massachusetts, the Supreme Court rejected the argument that EPA lacks the authority to
regulate greenhouse gas emissions under Section 202 of the Clean Air Act. As noted above, the
Court did not invoke the major questions doctrine by name in that opinion because the Court did
not adopt the label “major questions doctrine” until 2022. But it squarely rejected a materially
identical version of the major questions argument that EPA now raises in support of its rescission
and it did so by distinguishing this nearly identical argument from a key case forming the
doctrine’s foundational precedent.

Specifically, the Supreme Court concluded that the principles of statutory interpretation applied
in Brown & Williamson did not curtail EPA’s authority to regulate greenhouse gas emissions
under Section 202.1% In Brown & Williamson—issued seven years before Massachusetts—the
Supreme Court concluded that, given the unprecedented nature of regulating tobacco under the
Food Drug and Cosmetic Act, Congress’s repeated indication that the Food and Drug
Administration lacked such authority, and “economic and political significance” of such
regulation, “Congress could not have intended to delegate a decision . . . in so cryptic a
fashion.”?® Outlining its interpretive principle, the Court recognized that “[i]n extraordinary
cases . . . there may be reason to hesitate before concluding that Congress has intended such an
implicit delegation” to the agency, thus requiring clear authority in such cases.'®’ This

193 Kimble v. Marvel Ent., LLC, 576 U.S. 446, 456 (2015).

19 |_oper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024).
195 Massachusetts, 549 U.S. at 512.

19 Brown & Williamson, 529 U.S. at 160.

197 1d. at 159.
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formulation largely tracks the Supreme Court’s more recent formulations of the major questions
doctrine.%

Although the Supreme Court did not use the term “major questions doctrine” in Brown &
Williamson, it has since recognized the decision as foundational to that canon. West Virginia was
the first time the Court named the “major questions doctrine.” In that case, the Court cited
Brown & Williamson repeatedly and recognized it as one of “a series of significant cases all
addressing a particular and recurring problem: agencies asserting highly consequential power
beyond what Congress could reasonably be understood to have granted.”**® Given the “common
threads” between Brown & Williamson and like cases that established “an identifiable body of
law,” the Supreme Court developed “the major questions doctrine label.”?% In other words, the
Supreme Court recognized Brown & Williamson as a “major questions case,” even highlighting
it as perhaps “the ‘key case’ in this area.”?%!

Moreover, Massachusetts’s analysis of Brown & Williamson largely tracked the requirements for
the major questions doctrine that the Supreme Court has since articulated more clearly.
Effectively rejecting the unheralded prong, the Court highlighted that EPA had previously
“affirmed that it had . . . authority” to regulate greenhouse gas emissions as air pollutants under
the Clean Air Act.?%? Effectively rejecting the transformative prong, the Court highlighted that
EPA regulation over greenhouse gas emissions would be consistent with its regulation of other
pollutants under the Clean Air Act and subject to Section 202’s numerous limitations.?®> What is
more, the doctrine’s application is irrelevant because the Court also found that Section 202
provided “clear” authority to regulate greenhouse gas emissions, finding “nothing
counterintuitive to the notion that EPA can curtail the emission of substances that are putting the
global climate out of kilter.”2%

The Supreme Court effectively reaffirmed in UARG that the major questions doctrine does not
implicate EPA’s regulation of greenhouse gas emissions under Section 202. In that case, the
Court relied once again on Brown & Williamson in concluding that EPA lacks authority to
regulate greenhouse gases under the Clean Air Act’s prevention of significant deterioration and
Title V triggers.?%® Specifically, invoking major questions principles, the Supreme Court

198 E.g. West Virginia, 597 U.S. at 721 (“[O]ur precedent teaches that there are ‘extraordinary cases’ that call for a
different approach—cases in which the ‘history and the breadth of the authority that [the agency] has asserted,” and
the ‘economic and political significance’ of that assertion, provide a ‘reason to hesitate before concluding that
Congress’ meant to confer such authority.”) (quoting Brown & Williamson, 529 U.S. at 159-60) (alteration in
original)).

19 1d. at 724.

200 1d, (internal quotation marks omitted).

201 |d. (quoting id. at 767 (Kagan, J., dissenting)); see also Brunstein & Goodson, supra note 150, at 51-57 (tracing
the roots of the major questions doctrine).

202 Massachusetts, 549 U.S. at 531.

203 |d. (contrasting with the “extreme measures” that would inevitably result from FDA jurisdiction over cigarettes—
namely, a nationwide ban on cigarettes).

204 |4.

25 UARG, 573 U.S. at 324.
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explained that such regulation “would bring about an enormous and transformative expansion in
EPA’s regulatory authority.”?% Yet in the same case, the Supreme Court contrasted that
“enormous and transformative expansion” with the “modest step” of regulating greenhouse gases
under Section 202.2°” Through this comparison, the Supreme Court clearly signaled, once again,
that EPA regulation of greenhouse gases under Section 202 does not violate the principles
underlying the major questions doctrine.

Massachusetts and UARG thus reject EPA’s argument in the Proposed Endangerment Rescission
that regulating greenhouse gas emissions under Section 202 triggers the major questions
doctrine. Massachusetts further held that, even assuming the major questions doctrine applied,
EPA had clear authority to regulate greenhouse gas emissions under Section 202.

Il.  Greenhouse Gas Emissions from New Motor Vehicles Unquestionably Contribute to
Dangerous Air Pollution, and EPA’s Contrary Arguments Each Fail. (C-1, C-11, C-
12, C-13, C-26, C-27)

In the alternative to its argument that Section 202 does not encompass greenhouse gas emissions,
EPA argues in the Proposed Endangerment Rescission that EPA erred in the 2009 Endangerment
Finding by failing to assess whether emissions from each vehicle class it proposes to regulate
individually endanger public health or welfare.?%® Applying this interpretation, EPA suggests that
greenhouse gas emissions from new motor vehicles do not endanger public health or welfare,
because reducing greenhouse gas emissions from motor vehicles would allegedly have no
significant impact on the dangers posed by climate change.?® All the more so, EPA now claims,
because the 2009 Endangerment Finding did not consider carbon leakage?'® and improperly
grouped together six different greenhouse gases.?!!

EPA is wrong at every step of this analysis. First, EPA misinterprets Section 202: Text,
legislative history, caselaw, and past regulatory practice all demonstrate that Section 202’s
“cause or contribute” language grants EPA broad authority to regulate all sources of a dangerous
air pollutant, even those that play a relatively small role in a larger pollution problem. Second,
regardless of the precise statutory interpretation, the motor vehicle classes that EPA regulates
under Section 202 (i.e., light-, medium-, and heavy-duty vehicles) undeniably contribute to
substantial health and welfare harms individually and collectively, as shown by peer-reviewed
modeling finding that these sources contribute to hundreds billions of dollars in annual damage
and thousands of premature deaths. Third, leakage is not properly considered at the
endangerment analysis and, in any event, economic literature indicates that leakage in the vehicle

206 Id

207 1d. at 319.

208 proposed Endangerment Rescission, 90 Fed. Reg. at 36,304,
209 1d. at 36,312.

210 1d. at 36,305.

211 |d. at 36,304, 36,310.
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context does not substantially affect total greenhouse gas emissions. And fourth, EPA’s
consideration of multiple greenhouse gas emissions was consistent with past practice.

Policy Integrity explains these arguments in further detail in a pair of reports attached to this
comment. Exhaustive Precedent (attached to this letter as Exhibit B) details the legal basis for
determining whether sources “contribute” to dangerous air pollution under Section 202,%*? and
The Scale of Contribution: Vehicles (attached to this letter as Exhibit C)?'3 outlines the factual
basis for making such a finding for greenhouse gas emissions from new motor vehicles. The
primary findings of these reports are summarized below.

Furthermore, even if EPA were correct that Section 202 required a more precise endangerment
assessment than the agency offered in the 2009 Endangerment Finding, that would not provide
sufficient grounds to withdraw that endangerment finding. Instead, EPA would have to
reconsider its analysis and assess, in its reasoned discretion, whether to maintain the
endangerment finding in light of the proper analysis. EPA’s failure to meaningfully undertake
this reconsideration in the Proposed Endangerment Rescission further renders the proposal
irrational and arbitrary. In fact, as our analysis shows, no matter how one slices the vehicle sector
or pollutants, the conclusion that greenhouse gases from motor vehicles endanger public health
or welfare is inescapable.

A. Section 202 was intended to address discrete contributions to pollution problems
and requires no threshold for regulation.

As noted above, EPA proposes to rescind the 2009 Endangerment Finding because it now claims
that Section 202(a) requires it to isolate “the danger posed by any particular source category” for
its endangerment analysis.?** EPA also suggests that it may make an endangerment finding only
for vehicle classes that themselves substantially contribute to public health and welfare
dangers.?™ But statutory text, legislative history, and caselaw say otherwise. Specifically, these
precedents consistently demonstrate that Section 202 grants EPA broad authority to regulate
sources which may not individually endanger public health or welfare, but nevertheless
contribute to an air pollution problem.

1. Statutory text makes clear that EPA need not prove that emissions from
individual vehicle classes contribute to pollution above a specific
threshold.

As an initial point, nothing in the statutory text supports EPA’s conclusion that it must consider
each vehicle class individually when making endangerment and contribution findings. Rather,

212 Dena Adler & Kate Welty, Inst. for Pol’y Integrity, Exhaustive Precedent (July 2025),
https://policyintegrity.org/publications/detail/exhaustive-precedent [hereinafter Exhaustive Precedent].

213 peter H. Howard, Jason Schwartz & Mythili Vinnakova, Inst. for Pol’y Integrity, The Scale of Contribution:
Vehicles (July 2025), https://policyintegrity.org/publications/detail/the-scale-of-contribution-vehicles [hereinafter
The Scale of Contribution: Vehicles].

214 proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.

215 See id. at 36,305.
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the statute explicitly contemplates that EPA may group vehicle classes when making
endangerment and contribution findings. Specifically, Section 202(a) authorizes EPA to regulate
emissions of an air pollutant “from any class or classes of new motor vehicles” which it finds to
cause or contribute to dangerous air pollution.?!® This clearly authorizes the EPA administrator to
group classes of motor vehicles for the purposes of making contribution findings.

Further, Section 202(a)’s endangerment framework requires EPA to determine only that new
motor vehicles “cause, or contribute,” to air pollution that may endanger health or welfare—in
other words, the framework is met by contribution and does not require causation.?*’ Nor does
the text of Section 202 or the rest of the Act suggest that “contribute,” without any modifying
language, requires EPA to demonstrate a “significant” causal effect. Rather, while other Clean
Air Act endangerment frameworks, such as that in Section 111, require EPA to find a
“significant” causation or contribution,?!8 that modifier is notably absent from Section 202,
further indicating that Section 202 does not require a significant contribution.

EPA properly understood this issue in the 2009 Endangerment Finding. In the 2009
Endangerment Finding, EPA in fact declined to establish a “bright-line ‘objective’ test of
contribution,” reasoning that assessing contribution involved a “totality of the circumstances”
test that required looking at the nature of the air pollutant, the air pollution, endangerment, and
the other type of source categories that emit the pollutant.?'® EPA now mischaracterizes the
position taken by the agency in 2009 as concluding “that anything more than a trivial or de
minimis contribution to elevation global [greenhouse gas] concentrations” was sufficient to
trigger regulation.?? But EPA now fails to explain how the 2009 Endangerment Finding was at
odds with the statutory text in this respect; rather, it is its newfound interpretation that
contravenes Section 202.

2. Legislative history supports this interpretation.

As discussed in Part I, when Congress revised the Clean Air Act in 1977, it specifically revised
the “cause or contribute” language in several provisions of the Clean Air Act, including Section
202(a).?? It did so with the purpose of “assur{ing] consideration of the cumulative impact of all
sources of a pollutant in setting ambient and emission standards, not just the extent of the risk
from the emissions from a single source or class of sources of the pollutant.”??2 This was
intended “to require consideration of cumulative or synergistic effects of multiple pollutants to
mandate evaluations of total body burden of contaminants.”?? In sum, Congress wanted EPA to
consider how each source of emissions contributed to public health dangers, not limit the agency

216 42 U.S.C. 8 7521(a) (emphasis added).

217 Id

218 14, § 7411(b)(1)(A).

219 2009 Endangerment Finding, 74 Fed. Reg. at 66,542,

220 proposed Endangerment Rescission, 90 Fed. Reg. at 36,304-05.
221 See supra Part 1.B.2.

22 H.R. Rep. No. 95-294 at 49-50.

2231d. at 50.

35



to regulating only source categories that emitted enough pollution to independently endanger
health or welfare.

In the Proposed Endangerment Rescission, EPA suggests that the Section 202(a) vehicle
subcategories must individually contribute some “meaningful” amount to climate change to
justify regulation.?2* But Congress did not specify any particular level of contribution was
necessary to promulgate standards under Section 202. To the contrary, the legislative history
makes clear that “[b]y its use of the words ‘cause or contribute to air pollution,”” Congress
“intend[ed] to require the Administrator to consider all sources of the contaminant which
contribute to air pollution.”??® The fact that a single source does not, in isolation, endanger health
or welfare is thus not grounds for not regulating it.

3. Caselaw supports this interpretation.

Courts have reinforced this permissive interpretation of “cause, or contribute.” In 2004, the U.S.
Court of Appeals for the D.C. Circuit in Bluewater Network v. EPA reviewed the agency’s
carbon monoxide standards for snowmobiles adopted under Section 213(a)(3), and the requisite
“cause, or contribute” finding underlying these standards.??®® The “cause, or contribute” language
in Section 213(a)(3) mirrors that in Section 202(a) as both were provisions that Congress drafted
to ensure a standardized approach through use of the same endangerment framework.??’ In
Bluewater, the court embraced the “assumption that legislative purpose is expressed by the
ordinary meaning of the words used” and explain that the “ordinary meaning of

‘contribute’ . . . means simply ‘to have a share in any act or effect,” or ‘to have a part or share in
producing.’”??® The court emphasized that, “[s]tanding alone, the term has no inherent
connotation as to the magnitude or importance of the relevant ‘share’ in the effect.”??®

In the Proposed Endangerment Rescission, EPA suggests a reading of Section 202(a) that would
require EPA to assess small contributors individually and out of context, such that no source
appears to endanger public health or welfare to a degree that justifies regulation.?*° But as the
D.C. Circuit noted in Bluewater, “[u]nless each individual vehicle category that makes some
nontrivial contribution to pollution is subject to regulation” it is unlikely that the “cumulative
effect of emissions” can be effectively controlled.?®

224 proposed Endangerment Rescission, 90 Fed. Reg. at 36,305.

225 H,R. Rep. No. 95-294 at 51 (emphasis added).

226 370 F.3d 1 (D.C. Cir. 2004).

227 H,R. Rep. No. 95-294 at 50-51; see also 42 U.S.C. §§ 7521(a)(1), 7547(a)(3). Congress again used the “cause, or
contribute to” formula discussed in the 1977 House Report when it added Section 213 as part of the 1990 Clean Air
Act Amendments. See Pub. L. No. 101-549 § 222, 104 Stat. 2399, 2501 (1990).

228 Bluewater Network, 370 F.3d at 13.

229 |d

230 See Proposed Endangerment Rescission, 90 Fed. Reg. at 36,303-05.

231 Bluewater, 370 F.3d at 14.
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Like statutory text and legislative history, therefore, caselaw demonstrates that Section 202
authorizes EPA to regulate pollutants that contribute to larger pollution problems and does not
require the regulated emissions in isolation to jeopardize public health or welfare.

B. Greenhouse gas emissions from new motor vehicles cause substantial health and
economic damages that harm public health and welfare.

Regardless of the precise meaning of “cause or contribute” in Section 202—whether it be the
longstanding permissive interpretation or EPA’s newfound and atextual narrow one—
greenhouse gas emissions from motor vehicles undeniably satisfy the standard. Indeed, EPA’s
conclusion that emissions from new motor vehicles have no “meaningful impact” on the effects
of global climate change®® is plainly false.

Using EPA’s own modeling, our analysis demonstrates that emissions from a single model year
of new light-duty vehicles will likely cause over $260 billion in climate damages, and that the
existing fleet of U.S. motor vehicles is responsible for nearly $350 billion in annual climate
damages and at least 19,000 premature deaths due to increases in temperature extremes.

1. Lifetime emissions from only a few model years of new motor vehicles
will generate over a trillion dollars in climate damages.

EPA argues that the 2009 Endangerment Finding failed to assess the contribution of “new”
motor vehicles to climate change because it used estimates from a single fleet year in its analysis,
rather than projecting the effects of future vehicle classes.?*® But even so, focusing solely on new
motor vehicles reveals future climate damages to the tune of over a trillion dollars.

The math to get that number is a bit tedious, but overall quite straightforward and based entirely
on EPA’s own data.?®* According to EPA’s data, carbon dioxide emissions from the average
light-duty vehicle from model year 2024 total approximately 305 grams per mile.?® Both EPA
and the Department of Transportation assume that the average light-duty vehicle drives around
15,000 miles per year.2*¢ Multiplying these two figures together indicates that, in a future
scenario without regulatory standards, the average new light-duty vehicle will emit about 4.58
metric tons of carbon dioxide per year.?*” EPA has also estimated that, in 2023, 14.2 million new

232 proposed Endangerment Rescission, 90 Fed. Reg. at 36,312.

233 1d. at 36,304,

234 For a detailed explanation of our analysis, see The Scale of Contribution: Vehicles, supra note 213, at 7-8.

235 EPA, The 2024 EPA Automotive Trends Report: Greenhouse Gas Emissions, Fuel Economy, and Technology
Since 1975 14 thl.2.1 (2024), https://perma.cc/AM5A-MFCD. In a baseline future scenario for a vehicle market
without any regulatory standards, it is reasonable to assume that future emissions rates for new vehicles in future
model years would stay relatively constant.

236 EPA, Multi-Pollutant Emissions Standards for Model Years 2027 and Later Light-Duty and Medium-Duty
Vehicles: Regulatory Impact Analysis 4-2 (2025), https://perma.cc/V2FS-ASSG; 85 Fed. Reg. 24,174, 24,185 (Apr.
30, 2020) (“15,000 miles per year (a typical assumption for analytical purposes)”).

237 The Scale of Contribution: Vehicles, supra note 213, at 7 (305 grams/mile * 15,000 miles/year * 1 metric
ton/million grams = 4.575 metric tons per year).
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light-duty vehicles were produced for sale, which is slightly below some industry estimates.?*®

Multiplying that sales estimate?®® by 4.6 metric tons of carbon dioxide, the total tailpipe
emissions from a single model year of light-duty vehicles is about 65.3 million metric tons of
carbon dioxide per year.

Multiplying that figure by EPA’s central 2023 social cost of carbon value*° finds that a single
model year of new light-duty vehicles will produce $16.4 billion per year in climate damages.?*
Moreover, EPA assumes that the maximum vehicle lifespan is probably around 24 years, with
the average age of vehicles on U.S. roads at about 12—16 years.?*? Using simple multiplication,
we find that over a lifetime of about 16 years, a single model year of new light-duty vehicles will
likely cause over $260 billion in climate damages (i.e. $16.4 billion times 16).24

That $260 billion estimate represents the climate damages per year from new light-duty models.
Over multiple years, this damage estimate multiplies. For instance, over four years, assuming no
change in the new fleet over time, new light-duty models will contribute over $1 trillion in
climate damages (i.e., $260 billion times four). Over ten years, new light-duty models will
contribute over $2.5 trillion in climate damages.

Looking only at U.S-specific impacts also yields very high damage estimates for a single model
year’s lifetime emissions. Specifically, we approximate that each model year of U.S. vehicles

238 |d. Cox Automotive calculated 16.0 million new vehicles sold in 2024, up from about 15.6 million in 2023. Cox
Automotive, New-Vehicle Sales: 2024 Data, https://www.coxautoinc.com/wpcontent/uploads/2025/03/2024-
Monthly-New-Vehicle-Sales-by-Month.xIsx (16,033,405, based on Kelly Blue Book); Cox Automotive, New-
Vehicle Sales Experience Slow Growth, Mar. 20, 2025, https://perma.cc/2ZF6-NUCV (suggesting 2024 sales
increased 2.5% from 2023 sales; 16 million / 1.02 = 15.6 million).

239 This sales estimate is conservative as a future projection because sales should in fact increase in the future
assuming population growth and economic growth.

240 The social cost of greenhouse gases (SC-GHG) quantifies, in dollars, the climate damages from each additional
ton of greenhouse gas. This metric, which was calibrated by experts over decades, quantifies emission impacts on
health, sea-level rise, agricultural losses, and other categories of damages. In 2023, EPA updated its SC-GHG
estimates through a rigorous, transparent process. These current figures estimate that one ton of carbon dioxide
emitted in the year 2022 causes $200 in global climate damages. The Trump administration has recently backed
away from these calculations, on the grounds that the social cost of greenhouse gases is too uncertain to value. Off.
of Mgmt. & Budget, Memorandum M-25- 27, Memorandum for Regulatory Policy Officers at Departments and
Agencies and Managing and Executive Directors of Commissions and Boards Re: Guidance Implementing Section 6
of Executive Order 14154, Entitled “Unleashing American Energy” (May 5, 2025), https://perma.cc/AZN4-VQGH.
But uncertainty is not a valid excuse for failing to estimate this key value, and if anything uncertainty points toward
higher values. See Peter Howard et al., Inst. for Pol’y Integrity, Zero Rationality: What OIRA’s New Memorandum
Gets Wrong on Monetizing Climate Impacts 4-5 (May 2025),
https://policyintegrity.org/files/publications/Zero_Rationality Issue_ Brief vf.pdf.

241 The Scale of Contribution: Vehicles, supra note 213, at 7.

242 1d. The Department of Transportation has similarly calculated that while light-duty vehicle survival rates dip
below 50% by year 14-18 (depending on the vehicle class), because miles driven per year will decrease with vehicle
age, most light-duty vehicles will have driven around 90% of their lifetime miles by year 16. Id.

243 The Scale of Contribution: Vehicles, supra note 213, at 8 (16.36 billion * 16 = $261.76 billion). This is a slight
simplification, but applying year-specific social cost of carbon dioxide values (which grow at about 1.8% per year)
and discounting back to present value at a 2% rate would yield substantially similar results. Alternate methodologies
based on other EPA data yield very similar results. Id. (using other EPA data to produce an estimate of $250 billion
in total damages from a single model year of light-duty vehicles).
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produces about $39 billion in U.S.-specific health damages.?** Over just a handful of model
years, this U.S.-specific health damage estimate would reach the hundreds of billions.

New heavy-duty vehicles also contribute substantially to climate damages. For heavy-duty
vehicles, EPA estimated that its 2024 emissions regulations would produce $13 billion in annual
net benefits, including $10 billion per year in climate benefits.2*® Thus, it is reasonable to assume
that future annual climate damages from unregulated new heavy-duty vehicles would
substantially exceed $10 billion per year. Over numerous years, these damages could reach the
hundreds of billions.

In total, new models of new light-, medium-, and heavy-duty vehicles, including passenger cars,
will likely contribute to over $260 billion in climate damages per year if they are not regulated.
EPA’s proposal fails to adequately consider these impacts, instead suggesting—without any
additional analysis—that regulating such emissions would not have a “meaningful impact.”?4°

2. Looking at emissions from all U.S. motor vehicles yields even higher
damage projections.

As discussed above, EPA claims that eliminating greenhouse gas emissions from all vehicles and
engines in the United States would “not have a scientifically measurable impact on [greenhouse
gas] emission concentrations or global warming potential.”?*’ But EPA’s own data shows that
each year of greenhouse gas emissions from U.S. motor vehicles will contribute to climate
damages responsible for thousands of U.S. deaths and hundreds of billions in economic harms.

Here too, the math is a bit tedious but ultimately straightforward. In 2022, the existing fleet of
on-road vehicles in the United States emitted 1,442.2 million metric tons (MMT) of carbon
dioxide, 28,571 MMT of methane, 33,585 MMT of nitrous oxide, and 19,000 MMT of
hydrofluorocarbons.?® To put these totals in perspective with regards to global emissions, in
2022 the U.S. on-road vehicle sector emitted more greenhouse gases than the on-road vehicles in
China, India, and Brazil put together (the countries with the next three highest-emitting on-road

24 Tg derive this estimate, we assume the same ratio in domestic-to-global damages for a single model year’s
emissions as for fleetwide emissions in a single year. As presented below, fleetwide emissions in a single year
generate about $350 billion in global damages and $53 billion in U.S.-specific health damages. See infra notes 251,
254. $53 billion is about 15% of $350 billion, just as $39 billion is about 15% of $260 billion. This method produces
a rough approximation because the U.S.-to-global damages ratio may shift over time.

245 EPA, Greenhouse Gas Emissions Standards for Heavy-Duty Vehicles: Phase 3—Regulatory Impact Analysis
816, thl.8-8 (2024) (showing annualized values at a 2% discount rate), https://perma.cc/6KW6-F52T. The standards
will also deliver $2.4 billion per year in net operational savings for the owners and operators of heavy-duty trucks.
246 See Proposed Endangerment Rescission, 90 Fed. Reg. 36,305.

247 |d

248 See EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2022, 2-38 thl.2-13 (2024) [hereinafter
2024 Inventory], https://perma.cc/FACV-LR5Y. The carbon-dioxide-equivalent figures can be converted back to
tons of the underlying pollutant by dividing by the global warming potential (GWP). See id. at ES-3 thl.ES-1 and 1-
9 thl.1-2 (providing 100-year GWP figures of 28 for methane, 265 for nitrous oxide, and 1300 for HFCs). 8.9
million / 265 = 33,585 metric tons of nitrous oxide; 0.8 million / 28 = 28,571 metric tons of methane; 24.7
million/1,300 = 19,000 metric tons of HFCs.
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vehicle sectors).?*® Tallying cumulative emissions from 1970 to 2022, U.S. vehicles rank first by
far, and have emitted more than the next nine highest countries’ vehicles combined.?*°

Contrary to EPA’s assertion in the Proposed Endangerment Rescission, these emissions translate
to significant public health and welfare effects in the U.S. and globally. Using EPA’s 2023 social
cost of greenhouse gases values, a single year’s worth of emissions from the existing fleet of
U.S. on-road vehicles will lead to nearly $350 billion in total global damages—with over two-
thirds of the damages coming from the U.S. fleet of passenger cars and light-duty trucks.?! This
includes an estimated $215 billion in global health damages and an estimated $72 billion in lost
labor productivity due to decreased work-hours in extreme temperatures.?> Table 1 identifies the
estimated climate damages associated with these emissions, broken out by vehicle class. As
Table 1 demonstrates, the Section 202 vehicle classes—both individually and collectively—
contribute meaningfully to annual climate damages.

Table 1: Estimated Annual Climate Damages by Section 202 Vehicle Class?>

Vehicle Class Estimated Climate Damages (based on 2022
emissions, in billions of 2024%)

Passenger Cars $87.1

Light-Duty Trucks $155.7

Medium- and Heavy-Duty Trucks $97.5

Buses $6.2

Motorcycles $1.8

All Section 202 Vehicles: $348.3

249 |n 2022, the U.S. on-road vehicle sector emitted 1.4 million Gg (gigagrams). Outside of the U.S., the top three
highest-emitting on-road vehicle sectors were China (0.8 million Gg), India (0.3 million Gg), and Brazil (0.2 million
Gg). One gigagram is equal to 1000 metric tons, or 1 kiloton. See The Scale of Contribution: Vehicles, supra note
213, at 2.

250 Between 1970 and 2022, the U.S. on-road vehicle sector emitted 67.7 million Gg. Outside of the U.S., the next
nine highest-emitting on-road vehicle sectors between 1970 and 2022 were China (13.6 million Gg), Japan (9.5
million Gg), Germany (7.4 million Gg), Canada (6.1 million Gg), Russia (6.0 million Gg), Brazil (5.7 million Gg),
France (5.6 million Gg), India (5.6 million Gg), and the United Kingdom (5.3 million Gg). Together, these nine on-
road vehicle sectors emitted 64.8 million Gg. Id. at 2 n.7.

%1 See id. at 3. Multiplying on-road carbon dioxide, methane, nitrous oxide, and HFC emissions by social cost of
greenhouse gases values and adjusting for inflation resulted in an estimated $348.3 billion in damages.

22 |d. These figures are almost certainly underestimating the true extent of damages. For instance, EPA’s SC-GHG
values do not include impacts to ocean acidification or migration, or mounting evidence of long-run negative
impacts to economic growth. Also, the estimates do not include several key negative impacts to the transportation
sector itself, for instance, due to decreased worker productivity, infrastructure impacts, or supply chain disruptions
from extreme temperatures.

23 Calculated using EPA’s 2024 Emissions Inventory, and 2023 SC-GHG values. See 2024 Inventory, supra note
248, at 2-38 thl.2-13; EPA, EPA Report on the Social Cost of Greenhouse Gases: Estimates Incorporating Recent
Scientific Advances at 154 tbl.A-5, https://perma.cc/7PCA-HY6Z. The social cost of HFC-134a was sourced from
Tammy Tan et al., The Social Costs of Hydrofluorocarbons and the Large Climate Benefits from their Expedited
Phasedown, Extended Data Table 1 (EPA Nat’l Center for Env’t Econ. Working Paper 23-05, 2023), https://
perma.cc/QKB2-4FEN.
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These emissions also generate significant health and mortality impacts. Again using EPA’s
models, we find that the existing fleet of U.S. on-road vehicle emissions from 2022 will result in
over $53 billion in U.S.-specific health damages,?** representing over 5,000 additional premature
deaths in the United States that will result over time from one year’s worth of U.S. vehicle
greenhouse gas emissions.?>® These same emissions are estimated to lead to over 1,000
premature global deaths cumulatively by 2030, and almost 19,000 global deaths by 2100, just
from temperature extremes.?®

Of course, these figures are from just a single year’s worth of emissions and multiply with
successive years. Over ten years, for instance, we can estimate that U.S. vehicle greenhouse gas
emissions will result in over 50,000 premature deaths in the United States and roughly $3.5
trillion in total damages.

As this analysis demonstrates, while reducing greenhouse gas emissions from U.S. motor
vehicles will not prevent all harms associated with global greenhouse gas emissions, it will have
significant health and economic impacts in the U.S. and abroad. EPA’s conclusion to the
contrary is wrong and cannot support its Proposed Endangerment Rescission.

C. Far smaller contributions than those of motor vehicles to climate change have
underpinned endangerment findings under Section 202 and related Clean Air Act
provisions.

EPA points to the percentage of global greenhouse gas concentrations attributable to light-,
medium-, and heavy-duty vehicles as evidence that these sources do not contribute enough to
total greenhouse gas emissions to warrant regulation.?>” EPA’s analysis is deficient in several
ways. As discussed at length above, there is no threshold percentage required to demonstrate
contribution, and the hundreds of billions or trillions of dollars in climate damages attributed to
these emissions would satisfy any reasonable definition of contribution.?%® Further, as discussed
here, the proposal ignores nearly fifty years of agency practice in which EPA has found

254 See The Scale of Contribution: Vehicles, supra note 213, at 5 nn.26-28 and accompanying text.

25 1d. at 5 n.29 and accompanying text.

2% Mortality estimates are based on running the GIVE model, see Resources for the Future, The Social Cost of
Carbon Initiative, Greenhouse Gas Impact Value Estimator, GitHub (Mar. 20, 2025),
https://github.com/rffscghg/MimiGIVE.jl, with a pulse of one metric ton of carbon dioxide in the year 2022,
summing up the additional lives lost over the relevant time-period in the scenario with the one-ton pulse, and
multiplying the results by the 1476.6 million metric tons of carbon-dioxide-equivalent emissions from the on-road
vehicle sector estimated for year 2022. See The Scale of Contribution: Vehicles, supra note 213, at 5.

257 EPA makes overlapping arguments in its Proposed Endangerment Rescission and its proposal to rescind all
greenhouse gas emission standards for motor vehicles on alternative grounds. In both, EPA proposes that new motor
vehicles contribute such a small amount to global greenhouse gas emissions that Section 202(a)(1) does not grant
EPA the authority to make an endangerment finding for, or to otherwise regulate, these emissions. See Proposed
Endangerment Rescission, 90 Fed. Reg. at 36,305; id. at 36,311-12. This section addresses both arguments.

258 See supra Part 11LA.
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contributions far smaller than those of motor vehicles to justify regulation under Section 202 and
analogous Clean Air Act provisions.

When EPA has made explicit endangerment and contribution findings under Section 202(a)(1),
EPA has determined that relatively small emission contributions satisfy the statute and merit
regulation. For example, EPA under the George W. Bush administration used its Section 202(a)
authority to revise its emission-control standards for VOCs, NOx, and PM from on-highway
motorcycles.?® In the rule, EPA concluded that highway motorcycles were important
contributors to mobile-source air pollution, “currently accounting for 0.6 percent of mobile-
source hydrocarbon emissions, 0.1 percent of mobile-source oxides of nitrogen emissions, and
less than 0.1 percent of mobile particulate matter emissions.”2%°

In its 2009 Endangerment Finding, in contrast, EPA found that new U.S. motor vehicles and
motor vehicle engines were responsible for over 23% of all U.S. greenhouse gas emissions and
approximately 4% of all greenhouse gas emissions worldwide, and that either comparison was
sufficient to meet the contribution standard of Section 202(a).?5! Nothing has meaningfully
changed in the over 15 years since this finding, as motor vehicles remain responsible for over
23% of all U.S. greenhouse gas emissions.?%? Broken out by vehicle category, light-duty (or
passenger) vehicles are responsible for 5.8% of total U.S. emissions, light-duty trucks are
responsible for 10.4% of total U.S. emissions, and medium- and heavy-duty trucks are
responsible for 6.5% of total U.S. emissions.?®® Even subdivided, these contributions far exceed
those considered in the motorcycles rule.

EPA has also made similar contribution findings under other Clean Air Act provisions governing
nonroad vehicles, aircraft engines, and stationary sources. These include Sections 213 and 231,
which as discussed in Part I employ nearly identical “cause, or contribute” language for
regulating other types of mobile sources, as well as Section 111, which includes similar language
for regulating stationary sources.?®* When regulating under each of these provisions, EPA has
found that contributions of a far smaller share than those of greenhouse gases from motor
vehicles meet the statutory requirement for contribution.

Under Section 213, EPA has repeatedly considered relatively minor shares of total domestic-,
region-, or sector-wide emissions when regulating classes or categories of new nonroad engines

259 Control of Emissions from Highway Motorcycles, 69 Fed. Reg. 2398 (Jan. 15, 2004).

260 1d, at 2399.

261 2009 Endangerment Finding, 74 Fed. Reg. at 66,537.

262 |n the proposal, EPA notes that the relative contribution of greenhouse gas emissions to global concentrations
from new motor vehicles has significantly decreased since 2009. 90 Fed. Reg. at 36,312. But what matters is not the
raw volume of emissions that U.S. motor vehicles contribute in any given year, but the climate harms that U.S.
motor vehicle emissions contribute to. Though U.S. motor vehicle emissions have decreased over time, the climate
damages caused by the sector each year have not, because the social cost of greenhouse gases grows over time as
emissions are added to increasingly stressed atmospheric and economic systems.

263 2024 Inventory, supra note 248, at 2-38 thl.2-13

264 See supra Part 1.B.2.
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and vehicles.?®® For example, EPA found that the following shares of U.S. emissions support
cause or contribution findings under Section 213:

e Marine engines: 1% of total particulate matter emissions and 4.8% of total NOx
emissions;%

e Snowmobiles: 1.2% of total carbon monoxide inventory in an air quality region
designated as non-attainment;2’

e Recreational nonroad spark-ignition engines: 8% of mobile source hydrocarbon
emissions, 5% of mobile source carbon monoxide emissions, and 0.16% of mobile source
NOy emissions;?% and

e Non-recreational nonroad spark-ignition engines over 19 kW: 2% of mobile source
hydrocarbon emissions, 3% of mobile source carbon monoxide emissions, and 2% of
mobile source NOx emissions.?®°

EPA has considered similar contributions under Section 231, which requires the agency to
promulgate emission standards for aircraft and aircraft engines that contribute to dangerous air
pollution.?® For example, in 1997, when devising regulations for emissions of NOx and carbon
monoxide from commercial aircraft and aircraft engines, EPA noted that “aircraft are about 2
percent of the total U.S. mobile source NOx and [carbon monoxide] ground level emissions
inventory” and that commercial aircraft made up “70 and 30 percent” of these inventories
respectively.?’ In other words, the commercial aircraft and aircraft engines that EPA was
regulating respectively made up about 1.4 percent and 0.6 percent of total mobile source
emissions of the regulated pollutants.

And EPA has credited similarly small percentages when listing source categories for regulation
under Section 111. Section 111 requires EPA to set standards of performance for certain listed
categories of stationary sources, but EPA must first find that the source category “causes, or
contributes significantly” to “air pollution” that “may reasonably be anticipated to endanger
public health or welfare.”?’? This language mirrors that of Section 202(a), with one notable
exception: under Section 111, EPA must determine that a contribution is “significant[]” in order

265 Section 213(a)(3) governs the regulation of individual classes or categories of new nonroad engines and vehicles,
and specifically their contribution to ozone or carbon monoxide nonattainment in more than one area that exceeds
the national ambient air quality standards. Section 213(a)(3) requires regulation if the Administrator finds that
emissions from a category of nonroad vehicles “cause, or contribute to, such air pollution.” 42 U.S.C. § 7547(a)(3).
This requirement mirrors the Section 202(a)(1) inquiry.

266 Control of Emissions of Air Pollution From New CI Marine Engines at or Above 37 kW, 63 Fed. Reg. 68,508,
68,511 (proposed Dec. 11, 1998).

267 Control of Emissions From Nonroad Large Spark-Ignition Engines, and Recreational Engines (Marine and Land-
Based), 67 Fed. Reg. 68,242, 68,248 (Nov. 8, 2002).

268 Control of Emissions From New Nonroad Spark-Ignition Engines Rated Above 19 Kilowatts and New Land-
Based Recreational Spark-Ignition Engines, 65 Fed. Reg. 76,790, 76,793-95 (Dec. 7, 2000).

269 Id.

210 See 42 U.S.C. § 7571(a)(2)(A).

271 Control of Air Pollution From Aircraft and Aircraft Engines; Emission Standards and Test Procedures, 62 Fed.
Reg. 25,356, 25,358 (May 8, 1997).

21242 U.S.C. § 7411(b)(1)(A).
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to list the source category and establish emission standards. As discussed above, this suggests a
higher bar than would be required to find that a source contributes to air pollution under Section
202.27 still, EPA has routinely considered relatively small contributions to larger air pollution
problems when finding that a source significantly contributes under Section 111, including:?™#

e Storage vessels for petroleum liquids: approximately 3% of the total domestic
hydrocarbon emissions and about 7% of total domestic hydrocarbon emissions from all
stationary sources; 2’

e Stationary gas turbines: approximately 2.5% of the total NOx emissions from domestic
stationary sources;?’® and

e Municipal solid waste landfills: approximately 1% of the non-methane organic

compounds emissions from domestic stationary sources.?’’

Compared to prior contributions assessed under Sections 202, 213, 231, and 111, greenhouse gas
emissions from motor vehicles are far larger contributors to dangerous air pollution and are an
important part of the global greenhouse gas pollution problem. Considering this past practice,
and the serious economic, health, and safety effects of these emissions, “[jJudged by any
standard, U.S. motor-vehicle emissions make a meaningful contribution to greenhouse gas
concentrations[.]”?"®

D. Leakage is not proper to consider at the endangerment stage, and in any event, it
does not significantly affect the contribution of new U.S. motor vehicles to climate
change.

EPA argues in the Proposed Rule that the climate benefits of its greenhouse gas standards for
motor vehicles are limited by “carbon leakage”—that is, if “businesses were to transfer
production to other countries [or sectors] with laxer emission constraints,” thereby potentially
“lead[ing] to an increase in their total emissions.”?”® But economic theory and evidence do not

273 A similar comparison was made by the D.C. Circuit in Bluewater Network. There, the D.C. Circuit contrasted the
“significant contribution” requirement of § 213(a)(2), and the contribution requirement of § 213(a)(3), and reasoned
that the language and structure of the provision made it “quite clear that Congress did not intend to require a finding
of “significant contribution” for individual vehicle categories.” 370 F.3d at 13. And as discussed further above, the
court also clarified that standing alone, the term contribution “has no inherent connotation as to the magnitude or
importance of the relevant ‘share’ in the effect[.]” Id.; see supra Part 11.A.3.

274 For a more-detailed discussion of regulatory antecedents under Section 111, see Kate Welty & Dena Adler, Inst.
for Pol’y Integrity, Significant by Any Measure: Reviewing Power Plant Emissions Under Section 111 of the Clean
Air Act (May 2025), https://policyintegrity.org/publications/detail/significant-by-any-measure.

275 Standards of Performance for New Stationary Sources, Proposed Standards for Seven Source Categories, 38 Fed.
Reg. 15,406, 15,406 (June 11, 1973) (“As explained in technical report 9, emissions of hydrocarbons from storage
vessels for petroleum liquids are significant.”) (citing EPA, Background Information for Proposed New Source
Performance Standards, vol. 1 at 34 (June 1973)).

276 Addition to the List of Categories of Stationary Sources, 42 Fed. Reg. 53,782, 53,783 (proposed Oct. 3, 1977).
277 Standards of Performance for New Stationary Sources and Guidelines for Control of Existing Sources: Municipal
Solid Waste Landfills, 56 Fed. Reg. 24,468, 24,473 (proposed May 30, 1991).

218 Massachusetts, 549 U.S. at 1457-58.

279 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,305.
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support EPA’s myriad claims?® that there is significant leakage resulting from Section 202
greenhouse gas standards.

As an initial matter, leakage considerations are not relevant to assessing whether greenhouse gas
emissions from new motor vehicles “cause, or contribute to, air pollution which may reasonably
be anticipated to endanger public health or welfare.”8! As the Supreme Court recognized in
Massachusetts, this assessment should be based on a “scientific judgment” about “whether
greenhouse gas emissions contribute to climate change,” and should not include “policy
judgments” that are fit for the standard-setting analysis.?®? Indeed, EPA has not traditionally
considered leakage as part of its endangerment analysis.?®3 And when EPA issued the 2009
Endangerment Finding, it would not have been possible for EPA to accurately assess leakage
because leakage can be heavily influenced by regulatory approach and design—for instance, the
government could concurrently regulate different sectors to minimize leakage between them.
Thus, while leakage may be relevant at the standard-setting stage, it is not relevant to EPA’s
endangerment analysis.

In any event, EPA’s suggestions that the effects of Section 202 greenhouse gas standards are
significantly limited by carbon leakage lack support. Over the full course of the rule, EPA offers
essentially four theories for how leakage may occur in the vehicle sector: (1) that regulatory
costs will cause U.S. drivers to move away from passenger cars and cargo trucks and toward
other less-regulated transportation sources, such as short-haul air travel, railroad, or ships;?% (2)
that emission standards decrease global fuel prices and lead to increased driving or other fuel
uses either in the United States or internationally;?® (3) that the U.S. economy will substitute
toward more urban-intensive industries that involve less driving of light-duty vehicles, in
exchange for foreign economies shifting in the other direction;?® and (4) that standards will
result in U.S. consumers increasing utilization of combustion-engine vehicles relative to electric
vehicles.?8” EPA supposes that, collectively, the resulting emissions increases from leakage could
even somehow “offset . . . more than 100 percent” of the emissions reductions generated
expected from the greenhouse gas standards.?® But as discussed in turn below, EPA fails to
meaningfully support any of these theories and ignores counter-evidence.

280 See Draft Regulatory Impact Analysis: Reconsideration of 2009 Endangerment Finding and Greenhouse Gas
Vehicle Standards 34, 41, 42, 61 (2025) [hereinafter Draft RIA] (presenting additional theories for carbon leakage).
28142 U.S.C. 8 7521(a)(1).

282 Massachusetts, 539 U.S. at 533-34. For further discussion, see infra Part l11.A.

283 See, e.g., Control of Emissions From Highway Motorcycles, 69 Fed. Reg. 2398 (Jan. 15, 2004).

284 Draft RIA, supra note 280, at 34.

25 1d. at 61, Appx. C.5.

286 |d. at 34-35.

27 1d. at 41.

28 Draft RIA, supra note 280, at 35.
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Sector-Based Leakage. Although EPA claims that vehicle standards may result in U.S.
consumers reallocating emissions towards other transportation sources, such as short-haul air
travel, railroad, or ships, 2% it fails to substantiate these claims or grapple with contrary evidence.

For one, EPA fails to cite any economic research or provide any modeling to support this claim,
such as estimating the substitution by U.S. consumers between various modes of road and non-
road transport in response to the vehicle emission regulations.

EPA also fails to explain why consumers would move away from vehicle travel as a result of
emission standards. EPA’s existing greenhouse gas standards for motor vehicles overwhelmingly
have been estimated to generate net savings for drivers of light-, medium-, and heavy-duty
vehicles. Although EPA fails to mention the “rebound effect”—an elasticity estimate measuring
how much consumer mileage traveled changes in response to a change in the cost-per-mile of
driving?*°—estimates of the rebound effect for passenger vehicles are positive, meaning that
increases in fuel economy leads to increases, rather than decreases, in the vehicle miles traveled
of passenger vehicles.?®* EPA has accounted for this rebound effect in prior Section 202
standards and determined that it offsets a relatively small percentage of the rule’s emission
reductions.?® These well-established estimates contradict EPA’s claims that U.S. consumers will
shift away from on-road transportation, as EPA’s claim assumes that the rebound effect is
negative for on-road transportation.

EPA also fails to consider estimates of the elasticity of substitution that measure how much U.S.
consumers change their consumption of non-road transportation in response to price differences
for on-road transportation. For instance, a recent 2023 study uses a model to estimate the price
elasticities of transportation for various modes of domestic travel in the United States over a 17-
year range, and finds that “the demand response of [road, rail, and air] transport to price
increases is inelastic, and there is little or no pass-through from one mode to another.”?%® In other
words, consumers do not significantly switch modes of transport in response to price changes. To
the extent consumers are flexible, EPA fails to consider how consumers may switch toward
lower-emitting options, such as public transportation.

International Leakage. EPA states that half of the reductions in fossil fuel usage by U.S.
vehicles from vehicle emission standards are counterbalanced by increased fossil fuel usage

289 |d. at 34.

2% Joshua Linn, The Rebound Effect for Passenger Vehicles, 37 ENERGY J. 257 (2016).

291 See id. at 258 (“The vast rebound literature has reported a wide range of estimates of this elasticity, which imply
that a 1 percent fuel economy increase raises driving 0.1 to 0.8 percent. Most estimates fall in the range of 0.1 to 0.3,
and many recent estimates have fallen toward the lower end (UKERC 2007 and US EPA 2011). Based on the results
of several recent studies, the U.S. government used an elasticity of 0.1 for estimating the fuel savings of the
upcoming fuel economy standards.”).

292 E g. EPA, Regulatory Impact Analysis: Multi-Pollutant Emissions Standards for Model Years 2027 and Later
Light-Duty and Medium-Duty Vehicles 4-23 (2024) (“[T]he rebound effect offsets the energy savings benefits of
efficiency improvements to some degree.”).

2% |gnacio Escanuela Romana et al., Elasticities of Passenger Transport Demand on US Intercity Routes: Impact on
Public Policies for Sustainability, 15 SUSTAINABILITY 1 (2023).
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outside of the U.S, assuming that the worldwide supply and demand for fossil fuels are “equally
price elastic . . . but with opposite signs.”?% But EPA presents no evidence for these elasticities,
which seek to quantify the extent to which international fossil fuel supply and consumption
change in response to changes in fuel prices. For these elasticities to reflect existing data and
academic literature, EPA would need to first model the degree to which the U.S. emission
standards affect world fuel prices, and then model how world fuel consumption reacts to any
predicted changes in fuel prices. By simply assuming values for the elasticities of worldwide
supply and demand without evaluating the evidence, EPA reaches its conclusion without any
assurance that it reflects the real world.

EPA’s brief analysis of international leakage also overlooks the positive spillover effects of U.S.
vehicle emission regulations. Specifically, U.S. regulations could result in positive technological
spillovers, as innovations resulting from compliance are adopted by companies in other
countries. For instance, a published, peer-reviewed academic study modeling technological
spillovers in the road-freight sector finds that electric-vehicle technology is particularly
amenable to positive global learning effects through the avenues of “learning-by-doing and using
feedback effects.”?® Another paper states that “technological and regional spillovers play a
central role in systems with learning and can have significant impacts on broadening the range of

technological options and their improvement rates.”2%

U.S. vehicle emission regulations can also result in positive policy spillovers, as other countries
adopt similar policies that reduce their fossil fuel consumption. Generally, there is evidence that
policies reducing carbon emissions have positive policy spillover effects internationally.®’
Saikawa (2013) finds that there is a “race to the top” for vehicle emission standards, in that
“globalization and increased interdependence create conditions that support the policy diffusion
of stringent emission standards,” and “the divide between countries with and without standards
actually provides an incentive for the latter to adopt tighter emission standards.”2%® In other
words, U.S. emission standards may cause other nations to adopt their own standards, further
reducing worldwide greenhouse gas emissions and benefitting the United States.

EPA also states that “[t]hrough international trade, the U.S. economy might substitute toward
more urban-intensive industries that involve less [light-duty] vehicles in exchange for foreign
economies shifting in the other direction.”?%® Without providing any evidence via modeling or
citing academic literature, EPA assumes that its Section 202 standards will essentially restructure

2% Draft RIA, supra note 280, at Appx. C.5

29 Bessie Noll et al., The Effects of Local Interventions on Global Technological Change Through Spillovers: A
Modeling Framework and Application to the Road-Freight Sector, 121 PRocS. NAT’L ACAD. Scis. (2023).

2% Shilpa Rao et al., Importance of Technological Change and Spillovers in Long-Term Climate Policy 124 ENERGY
J. 123 (2006).

297 Peter H. Howard & Jason A. Schwartz, Inst. for Pol’y Integrity, The Scale of Significance: Power Plants 5-6
(2025) (citing estimates of international reciprocity).

2% Eri Saikawa, Policy Diffusion of Emission Standards: Is There a Race to the Top?, 65 WORLD PoLITICS 1, 28
(2013).

29 Draft RIA, supra note 280, at 35.
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the entire U.S. and international economies. This argument requires many strong assumptions
and jumps in logic. For instance, industries like manufacturing and agriculture tend to be more
rural,® while urban areas are more likely to have “producer services” industries, like finance or
real estate.®! It is not clear how vehicle regulations would differentially impact these industries.
Cities vary widely in their industry diversity, further complicating how—if at all—vehicle
emissions regulations would differentially interact with urban versus rural economies.3% It would
require much more evidence to show that vehicle emissions would differentially impact U.S.
“urban-intensive industries.”

Further assuming that any such changes would result in differences to international economies,
and then lead to international emissions increases, would require even more modeling
assumptions and evidence—none of which EPA provides. Notably, EPA offers no evidence that
any of the relevant standards that have been in place over the last two decades have produced
anything resembling such an effect.

Intensity-of-Use Leakage. EPA also theorizes that existing vehicle emission standards will cause
households to end up with EVs that they do not want to drive and consequently to increase their
utilization rates of their existing internal combustion engine (ICE) vehicles, especially since
current utilization rates are low.3%® But here, too, its claim lacks substantiation and overlooks
counter-evidence.

EPA’s claim is basically pulled from thin air. First, EPA wrongly assumes that existing
greenhouse gas standards will force consumers to purchase new EVs, when in fact consumers
will continue to have access to a range of new hybrid vehicles and cleaner, more efficient ICE
vehicles.

EPA also fails to construct any modeling of household preferences finding that vehicle emission
standards result in a change to per-vehicle utilization of ICE vehicles. EPA does not cite any
relevant research to support its claim of 0.3 as the elasticity of substitution between consumer
use of ICE and electric vehicles (which it uses to justify that ICE vehicle utilization rates would
increase more than electric vehicle utilization rates in response to the vehicle emission
standards). EPA does not explore, for example, any evidence of the driving patterns of
households with one ICE vehicle and one EV, who may in fact selectively allocate most of their
annual miles from short daily commutes to their EV, while saving their ICE vehicle for longer
individual trips that constitute a smaller percentage of their total annual miles. Consumers with
access to both an ICE vehicle and an EV may, over time, value the experience goods of the EV,
and their driving patterns may change as vehicle charging networks expand and become more

300 Business & Industry, U.S. Dep’t of Agriculture (last updated May 8, 2025), https://perma.cc/GP8Z-HKVD.

301 Lorin Kusmin, U.S. Dep’t of Agriculture, Differences Between Rural and Urban Economies Reflect Differences
in Their Industrial Composition (Nov. 16, 2016), https://perma.cc/DK4R-6G28.

302 Ann Battle Macheras & Michael Stanley, Diversity and Specialization Across Urban Areas, Fed. Res. Bank of
Richmond (2017), https://perma.cc/Q3G5-657Z.

303 Draft RIA, supra note 280, at 41.
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efficient. Also, EPA does not grapple with key information that needs to be incorporated into
elasticity estimates: for instance, according to 2022 Census estimates, 41% of households in the
U.S. have access to one car or less and thus would not be able to substitute between multiple car
options.3%4

E. EPA has consistently made endangerment findings for and regulated multi-
pollutant groups.

EPA also “questions the decision in the Endangerment Finding to consider together all six ‘well-
mixed’ [greenhouse gases] rather than analyzing the properties and impacts of each on an
individual basis.”3% But the agency’s 2009 analysis was consistent with its longstanding practice
of regulating multi-pollutant groups. And in any event, even when broken down by greenhouse
gas, motor vehicles contribute substantially to climate damage.

EPA suggests that because the six gases addressed in the 2009 Endangerment Finding have
different chemical properties and emission profiles, if addressed separately, it could “impact the
ultimate conclusions of endangerment and contribution.”*% The agency does not explain itself
further: it does not elaborate on any key differences of the gases, explain how it would address
these constituents individually, or identify how the endangerment and contribution findings
would be materially changed by examining each gas separately. Nor does EPA explain why the
agency in 2009 was wrong to adhere to its years-long practice of assessing endangerment for and
regulating multi-pollutant groups.

When EPA made its 2009 Endangerment Finding and the corresponding vehicle emission rules,
it chose to assess and then regulate the six “well-mixed” greenhouse gases as one, multi-
pollutant group. It justified its decision to regulate these gases as a group by explaining that,
among other reasons, the pollutants share common properties, were the best-understood drivers
of climate change, and were the focus of climate change research and response among the global
community.3®” EPA’s proposal does nothing to rebut this reasoning. While the proposal claims
that each gas “demonstrates different chemical properties, exhibits different interactions with the
natural environment, and present different emission profiles,”3% EPA provides no support for its
statement. Nor does the agency explain how it was inappropriate to group the gases based on
considerations such as the pollutants’ shared impact and global research focus.

Moreover, EPA fails to grapple with the agency’s longstanding practice of grouping similar
pollutants when making endangerment and contribution findings. In its 2009 Endangerment
Finding, EPA concluded that using a “combined mix of these gases is consistent with past EPA

304 Household Size by Vehicles Available, U.S. Census Bureau (last accessed Sept. 14, 2025),
https://data.census.gov/table/ACSDT1Y2022.B08201?g=Transportation&t=Transportation. We calculated that 41%
of households had fewer than 2 vehicles by adding up the number of households with zero or one car available, and
dividing by the total number of households: (10,740,582 + 43,102,329) / 129,870,928 = 0.4146.

305 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,310.
26 |,

307 2009 Endangerment Finding, 74 Fed. Reg. at 66,517.
308 proposed Endangerment Rescission, 90 Fed. Reg. at 36,310.
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practice, where separate substances from different sources, but with common properties, may be
treated as a class[.]”3%° For example, EPA has made endangerment and contribution findings and
subsequent regulations based on multi-pollutant groups including:

e VOCs: EPA has made endangerment and contribution findings and established emission
limits based on this class of over 100 organic compounds from sources including heavy-
duty trucks®! and the oil and gas sector.>!!

e NOx: EPA has regulated emissions of NOx —a group of gases containing nitric oxide and
nitrogen dioxide—from motor vehicles since the 1970s,%2 and has made endangerment
and contribution findings based on NOx emissions from sources including aircraft
engines,! stationary gas combustion turbines,3'* and marine engines.?%®

e Particulate matter: EPA has made endangerment and contribution findings based on
emissions of particulate matter, a class of tiny solid or liquid particles suspended in the
air (such as soot, smoke, or dust) that can include a wide range of materials,3'® from
sources including motorcycles,’ lime manufacturing facilities,®!® and grain elevators.3!®

e Total reduced sulfur: EPA has regulated this group of four sulfur-containing compounds
from kraft pulp mills since the 1970s.3%°

e Landfill gases: EPA has regulated this group of over 100 non-methane organic
compounds from municipal solid waste landfills since the 1990s.%?!

Some of these groups, such as VOCs, particulate matter, and landfill gases, contain hundreds of
chemical constituents.®?? Yet EPA has never suggested that any source category must emit each

309 2009 Endangerment Finding, 74 Fed. Reg. at 66,517.

310 66 Fed. Reg. at 5006-07.

311 Standards of Performance for New Stationary Sources; Equipment Leaks of VOC From Onshore Natural Gas
Processing Plants, 50 Fed. Reg. 26,122, 26,122 (June 24, 1985).

312 Exhaust Emission Standards Applicable to 1975 and Later Model Year Light Duty Vehicles, 36 Fed. Reg.
12,657, 12,657 (July 2, 1971).

313 62 Fed. Reg. at 25,358.

814 Stationary Gas Turbines: Standards of Performance for New Stationary Sources, 42 Fed. Reg. 53,657, 53,657
(Oct. 3, 1977).

315 Control of Emissions of Air Pollution From Locomotive Engines and Marine Compression-Ignition Engines Less
Than 30 Liters per Cylinder; Republication, 73 Fed. Reg, 37,096, 37,096 (June 30, 2008).

316 This generally does not include water. See, e.g., 40 C.F.R. § 60.2 (Particulate matter means any finely divided
solid or liquid material, other than uncombined water, as measured by the reference methods specified under each
applicable subpart, or an equivalent or alternative method.).

317 69 Fed. Reg. at 2398.

318 Standards of Performance for New Stationary Sources, Lime Manufacturing Plants, 42 Fed. Reg. 22,506, 22,507
(proposed May 3, 1977).

319 Standards of Performance for New Stationary Sources: Grain Elevators, 42 Fed. Reg. 2842, 2842 (proposed Jan.
13, 1977).

320 Standards of Performance for New Stationary Sources: Kraft Pulp Mills, 43 Fed. Reg. 7568, 7568 (Feb. 23,
1978).

321 Standards of Performance for New Stationary Sources and Guidelines for Control of Existing Sources: Municipal
Solid Waste Landfills, 61 Fed. Reg. 9905, 9905 (March 12, 1996); see also 56 Fed. Reg. 24,468, 24,473 (proposed
May 30, 1991).

322 gee EPA, Particulate Matter (PM) Basics, https://perma.cc/WXH3-NF6L (“These particles come in many sizes
and shapes and can be made up of hundreds of different chemicals.”); 61 Fed. Reg. at 9905 (defining landfill gases
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constituent in a sufficient quantity to be subject to regulation for the multi-pollutant group. EPA
recognized as such in its 1996 emission standards for municipal solid waste facilities.3?* There,
the agency chose to regulate “the complex mixture” of “landfill gases” as a multi-pollutant
group.®* In the 2009 Endangerment Finding, EPA similarly acknowledged that it “has heavy
duty truck standards applicable to VOCs and PM, but it is highly unlikely that heavy duty trucks
emit every substance that is included in the group defined as VOC or PM.”3% It is similarly
appropriate for EPA to regulate the mix of six greenhouse gases. It would be inefficient,
unnecessary, and contrary to agency practice for EPA to consider each of these potential
emissions on a pollutant-by-pollutant basis.

In any event, even looking pollutant-by-pollutant and vehicle class-by-vehicle class, the
emissions from individual greenhouse gases from motor vehicles are substantial and clearly
satisfy Section 202’s endangerment framework. For instance, Table 2 demonstrates that
emissions of just carbon dioxide from each vehicle class meet or exceed those contributions
assessed in EPA’s 2004 motorcycles rule.®?® Table 3, presented at the bottom of this letter in an
appendix, shows the same for emissions of just HFCs. And as that table shows, emissions of the
individual greenhouse gases from the Section 202 subcategories generate annual climate
damages on the order of millions to billions of dollars even when they are a very small
percentage of national emissions.

Table 2: Vehicle Class-Specific Contributions from Carbon Dioxide Only3?’

Vehicle Class Percent of Total U.S. Estimated Climate
Emissions (in 2022) Damages (based on 2022

emissions, in billions of
20243)

Passenger Cars 5.69% $85.8

Light-Duty Trucks 10.16% $153.2

Medium- and Heavy-Duty 6.36% $95.9

Trucks

as methane and non-methane organic compounds, which include “volatile organic compounds, hazardous air
pollutants, and odorous compounds”).

323 61 Fed. Reg. at 9906.

324 See 56 Fed. Reg. at 24,475.

325 See supra notes 233-246 and accompanying text.

326 See supra Part 11.C (discussing rule in which EPA concluded that highway motorcycles were important
contributors to mobile-source air pollution, accounting for 0.6 percent of mobile-source hydrocarbon emissions, 0.1
percent of mobile-source oxides of nitrogen emissions, and less than 0.1 percent of mobile particulate matter
emissions).

327 Calculated using EPA’s 2024 Emissions Inventory, and 2023 SC-GHG values. See 2024 Inventory, supra note
248, at 2-38 thl.2-13; EPA, EPA Report on the Social Cost of Greenhouse Gases: Estimates Incorporating Recent
Scientific Advances at 154 tbl.A-5, https://perma.cc/7PCA-HY6Z. The social cost of HFC-134a was sourced from
Tammy Tan et al., The Social Costs of Hydrofluorocarbons and the Large Climate Benefits from their Expedited
Phasedown, Extended Data Table 1 (EPA Nat’l Center for Env’t Econ. Working Paper 23-05, 2023), https://
perma.cc/QKB2-4FEN.
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Buses 0.41% $6.1
Motorcycles 0.12% $1.8
Total 22.74% $342.8

As this table demonstrates, emissions of individual pollutants from the Section 202 source
categories are substantial contributors to dangerous air pollution. Yet EPA does not explain in
the Proposed Endangerment Rescission how considering these contributions on pollutant-
specific or vehicle class-specific basis would result in a different finding than the agency made in
2009.

F. Even if any of EPA’s quibbles with the 2009 Endangerment Rescission had merit,
none of them would justify repeal.

Underlying the various alleged shortcomings with the 2009 Endangerment Finding discussed in
the Proposed Endangerment Rescission lies an implicit premise that if EPA misapplied Section
202 in any way, this error would justify repeal without further analysis. But even if any of EPA’s
perceived analytical flaws in the 2009 Endangerment Finding had merit, EPA would then need to
remedy those defects and make a new assessment of endangerment. But EPA has not done this.
Instead, EPA proposes to rescind that finding without attempting to remedy any of those alleged
defects. This approach contravenes the basic standards of rationality embodied in the
Administrative Procedure Act (APA).

An agency’s failure to properly consider a relevant factor when issuing a regulation does not
necessitate repeal: It means that the agency did not consider all relevant factors in issuing the
rule, not that the rule is substantively unlawful.3?® While the agency may reconsider the rule in
these circumstances, it must consider alternatives short of full repeal—including the alternative
of maintaining the current regulation (this time with proper consideration of relevant factors).3%°
In particular, courts have recognized that “[a]n agency is required to consider responsible
alternatives to its chosen policy and to give a reasoned explanation for its rejection of such
alternatives.”33° On numerous occasions, courts have found agency actions arbitrary and
capricious when the agency “fail[ed] . . . to consider obvious alternatives.”**! While an agency
need not consider “every alternative proposed,” it must consider “significant and

328 This argument applies to EPA’s myriad arguments that we rebut in Sections II and 11 of this comment letter.
This subsection does not reach EPA’s claim that Section 202 does not permit regulation of greenhouse gases at all,
which we rebut in Section I.

329 See Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 30 (2020) (holding that an agency must
consider lawful alternatives short of full repeal when rescinding a regulation); Motor Vehicle Mfrs. Ass’n of U.S.,
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 51 (1983) (same).

330 Spirit Airlines, Inc. v. United States Dep't of Transportation & Fed. Aviation Admin., 997 F.3d 1247, 1255 (D.C.
Cir. 2021) (quoting Am. Radio Relay League, 524 F.3d at 242).

331 Yakima Valley Cablevision, Inc. v. Fed’l Commc’n Comm’n, 794 F.2d 737, 746 n.36 (D.C. Cir. 1986).
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viable . . . alternatives,”®* and an agency’s failure to “consider any alternatives” may be
especially vulnerable under the APA’s arbitrary-and-capricious standard.>*3

The Proposed Endangerment Rescission fails these standards. Even assuming that any of EPA’s
new criticisms of the 2009 Endangerment Finding had merit, EPA fails to perform additional
analysis or consider reasonable alternatives in light of those alleged limitations, including
maintaining the existing endangerment finding. For instance, if EPA is now correct that the
agency must assess endangerment with respect to new vehicles only, it must perform that
analysis and consider whether the endangerment finding holds. As highlighted above, our
analysis finds that new vehicles contribute approximately $260 billion in climate damages per
year—or trillions of dollars over numerous years—an obvious indication of a contribution to
climate change.®** EPA fails to perform any similar analysis.

Likewise, if EPA is now correct that the agency must distinguish between the contributions of
individual pollutants and vehicle classes in issuing the endangerment finding, it must perform
that analysis and consider whether the endangerment finding holds for any or all vehicle classes.
As highlighted above, our analysis finds that emissions of individual pollutants, including carbon
dioxide and HFCs, from the different vehicle classes meet or exceed those contributions
considered in past endangerment findings, and emissions from each vehicle class contribute to
millions to billions of dollars in annual climate damages.3*®

Moreover, if EPA is now correct that leakage significantly affects the impact of Section 202
regulations—and if this is even a relevant consideration at the endangerment stage—then EPA
should consider the extent of that leakage and analyze whether its endangerment finding still
holds in light of it. Yet EPA performs none of this analysis in the Proposed Endangerment
Rescission, rendering its proposed withdrawal arbitrary and irrational for yet one additional
reason.

I11.  The 2009 Endangerment Finding Was Correctly Focused on Science, Not Costs or
Other Policy Factors Relevant to Setting Standards. (C-1, C-11, C-15, C-21, C-26,
C-27)

In the Proposed Endangerment Rescission, EPA asserts that it is impermissible under Section
202(a) to make an endangerment finding without also concurrently issuing the related emission
standards.®3 EPA concludes that because the 2009 Endangerment Finding considered only

332 10 Ring Precision, Inc. v. Jones, 722 F.3d 711, 724 (5th Cir. 2013) (internal quotation marks and citation
omitted); see also State Farm, 463 U.S. at 51 (recognizing that “a rulemaking cannot be found wanting simply
because the agency failed to include every alternative device and thought conceivable by the mind of man regardless
of how uncommon or unknown that alternative may have been” (internal quotation marks and ellipses omitted)).

333 See TikTok Inc. v. Trump, 507 F. Supp. 3d 92, 111-12 (D.D.C. 2020) (explaining the plaintiffs were likely to
succeed on the merits due to an agency’s failure to consider any alternatives).

334 See supra Part 11.B.1.

335 See supra Part 11.E, thl.2.

336 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,302.
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endangerment, and not any future vehicle standards, it failed to sufficiently consider supposedly
relevant factors like compliance costs when making its endangerment decision.3¥’

EPA is incorrect about the requirements of Section 202, and is incorrect to suggest that the
agency has not considered the costs of its vehicle emission standards.>* The Supreme Court in
Massachusetts made clear that costs and other policy factors have no place in an endangerment
analysis. Further, as the statute dictates, EPA has considered costs each time it has promulgated
vehicle emission standards and found these regulations to be overwhelmingly net-beneficial.

A. Endangerment and standard-setting require separate analyses that each consider
different factors.

Contrary to what EPA asserts, Section 202 does not specify that endangerment and resulting
vehicle standards must be considered concurrently.3° Statutory text, structure, and caselaw make
clear that endangerment and standard-setting are separate analytical exercises that each consider
different factors. These authorities further confirm that policy considerations, such as the costs of
regulation, have no place in an endangerment analysis. Given the distinction between these
analyses, EPA properly concluded in 2009 that it was permissible under Section 202 to consider
endangerment in advance of issuing its greenhouse gas emission standards for motor vehicles
and to defer consideration of cost to standard-setting.

1. Statutory text and structure make clear that costs should be considered
as part of a standard-setting analysis, not an endangerment analysis.

EPA suggests in the Proposed Endangerment Rescission that the endangerment and emission
standard-setting analyses must be made concurrently, and consider the similar factors, because
Section 202(a) “sets out an integrated process that requires the EPA to prescribe standards when
the Administrator finds certain conditions are met.”3*° To understand why this assertion is
incorrect, it is helpful to explain how Section 202(a) is structured.

As discussed at length in this comment, Section 202(a)(1) requires the EPA Administrator to
prescribe emission standards for those classes of new motor vehicles which “in his judgment
cause, or contribute to, air pollution which may reasonably be anticipated to endanger public

371d. at 36,303.

338 For further discussion of the inappropriateness of considering costs when making an endangerment finding under
Section 202, see Dena Adler & Kate Welty, Inst. for Pol’y Integrity, The Bottom Line: Regulatory Costs Don’t
Belong in Endangerment Findings (May 2025), https://policyintegrity.org/publications/detail/the-bottom-line-
regulatory-costs-dont-belong-in-endangerment-findings (attached to this letter as Exhibit D). The primary findings
of this report are summarized below.

339 EPA does not and cannot point to any language in Section 202 restricting EPA from considering endangerment
separately, before it considers regulatory standards. The agency acknowledged this silence in the 2009
Endangerment Finding, concluding that the text of Section 202 “does not specify the timing of an endangerment
finding, other than to be clear that emissions standards may not be issued unless such a determination has been
made.” 2009 Endangerment Finding, 74 Fed. Reg. at 66,501. In any event, by making its endangerment finding in
advance of regulating, EPA can ensure that the Section 202 “conditions are met” before engaging in a lengthy

rulemaking process. See Proposed Endangerment Rescission, 90 Fed. Reg. at 36,303.
340 |d
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health or welfare.”*** The mandate is simple—if the agency makes a positive endangerment
finding, it must establish emission standards to address that identified danger. The following
provisions, including Sections 202(a)(2) and (a)(3), detail what factors the agency must consider
when establishing those emission standards, which include the lead time necessary to develop
and apply emission-control technologies as well as regulatory compliance costs.3+?

This two-part structure—requiring the agency to make an endangerment finding based on
science, and separately to consider regulatory costs when setting emission standards—is a
common framework under the Clean Air Act. For example:

e Section 211(c)(1), which authorizes regulation of fuel and fuel additives, provides that
EPA may regulate a fuel or fuel additive provided the Administrator determines it
“causes, or contributes, to air pollution or water pollution . . . that may reasonably be
anticipated to endanger the public health or welfare.”®*3 The following provision, Section
211(c)(2)(A), stipulates what factors the agency must consider when regulating,
including “other technologically or economically feasible means of achieving emission
standards.”3*

e Section 231, which authorizes emission regulation from aircraft, similarly separates the
endangerment and cost analyses.3*

e Section 111, which authorizes regulation of stationary sources, directs EPA to “list” a
category of stationary sources for regulation if the Administrator determines “it causes,
or contributes significantly to, air pollution which may reasonably be anticipated to
endanger public health or welfare” under Section 111(b)(1)(A).>* When EPA issues
“standards of performance” for new sources in a Section 111 category, EPA determines
the “best system of emission reduction” after considering “the cost of achieving such
reduction” and other factors.®*’

As discussed at length in Part 1.B, in 1977 Congress revised several sections of the Clean Air
Act—including Sections 202, 211, 231, and 111—to include a similar endangerment framework,
with the stated purpose of “emphasiz[ing] the predominant value of protection of public
health.”4® The separation of the endangerment and standard-setting inquiries allows the agency
to make an endangerment finding based on a scientific judgment regarding impacts to public
health and so plays a critical role in advancing that purpose. Though EPA now attempts to
distinguish Section 202 as a provision which requires “an integrated process,” and suggests that
endangerment analyses must also consider those factors prescribed in Section 202(a)(2), EPA

34142 U.S.C. § 7521(a)(1).

32 See id. at §§ 7521(a)(2), (3).

33 1d. at § 7545(c)(1).

344 1d. at 8 7545(c)(2)(A).

35 See id. at §§ 7571(a)(2)(A), (b).
346 1d. at § 7411(b)(1)(A).

347 1d. at 8 7411(a)(1), (d)(2).

348 See supra Part 1.B.5.
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provides no reasonable argument or evidence®* as to why these considerations, outlined only in

Section 202(a)(2) (the provision pertaining to standard-setting), would apply to the
endangerment inquiry.®* Many Clean Air Act provisions explicitly mention cost or economic
considerations—if Congress wanted EPA to consider cost at the endangerment finding stage, it
would have said 0.3

2. The Supreme Court and D.C. Circuit have confirmed that policy
considerations have no place in an endangerment finding analysis.

The Supreme Court confirmed in Massachusetts that the endangerment analysis should be
focused on science and not cost. Though EPA now suggests otherwise,*? the Court stressed that
an endangerment finding under Section 202(a)(1) is a “scientific judgment” and that the statutory
text compels EPA to consider only whether an air pollutant “cause[s], or contribute[s] to, air
pollution which may reasonably be anticipated to endanger public health or welfare.”** The
Court clarified that while it was not deciding whether policy judgments could be considered after
the agency made an endangerment finding, “policy judgments . . . have nothing to do with
whether greenhouse gas emissions contribute to climate change,” and “[s]till less do they amount

to a reasoned justification for declining to form a scientific judgment.””3%*

Further, in 2012, the U.S. Court of Appeals for the D.C. Circuit upheld the 2009 Endangerment
Finding®® and explicitly rejected the argument that cost considerations should be part of the

349 EPA suggests that the Section 202(a)(2) considerations must be imported into the endangerment analysis because
“any action taken ‘under paragraph (1) of this subsection’ is subject to the considerations in paragraph (2).” 1d. But
that statute says “any regulation prescribed under paragraph (1) is subject to the considerations of Section
202(a)(2), not that the endangerment finding is as well. 42 U.S.C. 8 7521(a)(2). EPA misconstrues the statutory
language to read in a requirement that does not exist.

350 proposed Endangerment Rescission, 90 Fed. Reg. at 36,303.

%1 See, e.9., 42 U.S.C. § 7412(d)(2) (emission standards for sources of hazardous air pollutants); § 74219(a)(2)
(emission standards for solid waste combustion); § 7585(b) (emission standards for heavy-duty clean-fuel vehicles).
That was the very argument made in Whitman v. American Trucking Associations, a decision holding that Congress
did not mean for EPA to consider cost when setting primary standards under the National Ambient Air Quality
Standards program of the Clean Air Act. 531 U.S. 457 (2001). Similar to Section 202(a)(1), the provision under
review in that case requires EPA to consider dangers to public health and contains no explicit discussion of cost. In
Whitman, Justice Scalia rejected the contention that the consideration of “public health” also encompassed health
impacts allegedly arising from the economic cost of regulating, and emphasized that “[w]e have . . . refused to find
implicit in ambiguous sections of the CAA an authorization to consider costs that has elsewhere, and so often, been
expressly granted.” Id. at 467. That decision pointed to several Clean Air Act provisions requiring explicit
consideration of cost when setting emission standards, including under Sections 111(b)(1)(B), 202(a)(2), 211(c)(2),
and 231(b). As explained above, these provisions require the agency to consider regulatory costs when setting
specific emission standards, not when making its endangerment finding. Thus, the Supreme Court’s judgment in
Whitman about what is properly included in an assessment of endangerment to public health is particularly apt here.
352 See Proposed Endangerment Rescission, 90 Fed. Reg. at 36,303 (“We further propose that the Supreme Court’s
decision in Massachusetts did not address the question whether the EPA could issue standalone findings or bar the
Administrator from taking cost and implementation concerns into account when exercising CAA section 202(a)
authority.”).

353 Massachusetts, 549 U.S. at 532-34.

354 1d. at 533-34.

3% The Supreme Court granted petitions for certiorari to review other aspects of Coalition for Responsible
Regulation, but declined to review the portion of the decision related to the 2009 Endangerment Finding. Nine
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endangerment analysis. In Coalition for Responsible Regulation, Inc. v. EPA, the D.C. Circuit
distinguished consideration of cost at the standard-setting stage from its consideration at the
endangerment stage, noting that “[t]o be sure, the subsection following [Section] 202(a)(1),
[Section] 202(a)(2), requires that EPA address limited questions about the cost of compliance
with new emission standards . . . but these judgments are not part of the [Section] 202(a)(1)
endangerment inquiry.”**® In drawing this distinction, the D.C. Circuit explained that this
distinction fit within the Supreme Court’s direction to keep policy considerations separate from
the science-based judgment of the endangerment finding.3’

The Supreme Court’s subsequent holding in Michigan v. EPA does nothing to disturb this
interpretation. In Michigan, the Court held that when making a finding that regulation was
“appropriate and necessary” under Section 112(n) of the Clean Air Act, EPA should have
considered cost.®*® The Court noted that the “appropriate and necessary” language signals that
EPA should use its discretion to weigh a variety of factors, like cost and risks to public health.3%°
In the Proposed Endangerment Rescission, EPA misapplies Michigan to suggest that Section
202(a)(1) requires the agency to pay “at least some attention to cost” when assessing
endangerment.®® But critically, EPA fails to identify any capacious statutory language (like
“appropriate,” or “necessary”’) within Section 202(a)(1) that suggests cost is a relevant factor.
The weighing of factors to determine whether it is “appropriate” to regulate under Michigan is
entirely distinct from the statutory requirements of Section 202(a)(1), which restrict the agency
to making a “scientific judgment.”*®* In an endangerment finding, there is no balancing of
economic and health factors to determine whether the agency should regulate, and thus Michigan
is clearly distinguishable.

The Supreme Court’s recent decision in Loper Bright Enterprises v. Raimondo also does not
disturb the findings of the above cases.*®? As EPA correctly notes in the Proposed Endangerment
Rescission, the Court in Loper Bright determined that courts may not defer to an agency’s

parties filed cert petitions for review of the decision in the Supreme Court. While multiple parties challenged the
validity of the 2009 Endangerment Finding, the Court’s cert grant was limited to the question of whether the finding
triggered stationary source permitting requirements. See Utility Air Regulatory Group v. EPA, 571 U.S. 951 (2013)
(granting cert); Pacific Legal Foundation v. EPA, 571 U.S. 951 (2013) (denying cert).

356 684 F.3d 102, 118 (D.C. Cir. 2012) (emphasis added).

357 1d. at 117-18. The D.C. Circuit cites to Whitman v. American Trucking Associations, in which the Supreme Court
held that Congress did not mean for EPA to consider costs when setting primary NAAQS under Section 109 of the
Clean Air Act. In the Proposed Endangerment Rescission, EPA suggests that the NAAQS are not a relevant
comparison because the Clean Air Act specifically separates EPA’s authority to establish and implement the
NAAQS in a way that Section 202 does not with regard to motor vehicles. 90 Fed. Reg. 36,303. But, as discussed at
length in Part 1, Congress revised these two statutory programs to include similar endangerment language with the
purpose of “emphasiz[ing] the predominant value of protection of public health.” See supra Part I.B.5. Thus, the
Supreme Court’s judgment in Whitman about what is properly included in an assessment of endangerment to public
health is particularly apt here.

38576 U.S. 743 (2015).

359 Id.

360 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,303 (quoting Michigan, 576 U.S. at 752).

31 See Massachusetts, 549 U.S. at 534.

362 proposed Endangerment Rescission, 90 Fed. Reg. at 36,303.
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reasonable interpretation of the law simply because the law is ambiguous.3%® But the Supreme
Court already held in Massachusetts that Section 202(a)(1) does not permit EPA to consider non-
scientific policy considerations like cost in its endangerment analysis, and Chevron deference
played no part in that analysis.®** Thus, even if it were hypothetically reasonable for EPA to
consider costs in an endangerment analysis (a position that Massachusetts effectively rejected), it
cannot now do so because the Supreme Court itself already found that the best reading of Section
202(a)(1) requires the endangerment analysis to be based on science and not policy.

Further, Loper Bright states that agencies can use their discretion to make certain decisions, but
clarifies that such discretion can operate only within statutory limits.®% Here, the statutory limits
are clear: EPA must make a “scientific judgment” as to whether new motor vehicles cause or
contribute to dangerous air pollution, and costs have no place in that analysis.®®® Courts have
definitively confirmed that cost cannot be considered in an endangerment finding, and recent
case law only reinforces that understanding.

B. In any event, EPA considered costs at the regulatory stage and found that the
benefits of regulation are far greater than the costs.

Putting aside EPA’s argument that costs must be considered in an endangerment analysis, the
agency’s claim in the Proposed Endangerment Rescission that “EPA has never meaningfully
considered or invited public comment on the cost . . . of its [greenhouse gas] regulatory
program’3®7 is plainly false. When EPA issues significant regulatory actions, it completes an
assessment of regulatory costs and benefits under Executive Order 12,866.%%8 EPA considered
the costs of each of its vehicle greenhouse gas standards when they were issued, and took public
comment on these assessments.

Further, EPA’s analyses of regulatory costs and benefits show that its vehicle greenhouse gas
regulations provide trillions of dollars in net benefits. When comparing costs and benefits, EPA
has repeatedly found substantial net benefits from the vehicle greenhouse gas emission

standards, including:3%°

e Light-duty vehicles (MY 2012-2016): $189 billion in net benefits;3"

33603 U.S. 369, 413 (2024).

34 Massachusetts, 549 U.S. at 532-34.

365 |_oper Bright, 603 U.S.at 395.

366 Massachusetts, 549 U.S. at 534.

367 Proposed Endangerment Rescission, 90 Fed. Reg. at 36,303.

368 Exec. Order. 12,866 § 1(a), 58 Fed. Reg. 51,735, 51,735 (Oct. 4, 1993).

369 The regulatory net benefits values in the bullets and following paragraph are EPA's estimates of total net benefits
calculated over the time period that EPA examined in its regulatory impact analyses for the subject regulations. EPA
makes these estimates using different discount rates. This summary includes the lower discount rate option used by
EPA.

370 75 Fed. Reg. at 25,346 (using a 3% discount rate and calculated over the estimated lifetime of the subject
vehicles).
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e Medium- and heavy-duty vehicles and engines (MY 2014-2018): $49 billion in net
benefits;3"

e Light-duty vehicles (MY 2017-2025): $451 billion in net benefits;3"2

e Medium- and heavy-duty vehicles and engines (MY 2018-2029): between $197 and
$229 billion in net benefits;3"

e Light-duty vehicles (MY 2023-2026): $190 billion in net benefits;3"

e Light- and medium-duty vehicles (MY 2027 and later): $2.1 trillion in net benefits;3"
and

e Heavy-duty vehicles (MY 2032 and later): $290 billion in net benefits.3

EPA’s consideration of the costs and benefits of each of these greenhouse gas rules is consistent
with the Clean Air Act’s requirements to consider regulatory costs at the time of issuing an
emission standard—which need not occur at the same time as the endangerment analysis.

As discussed further above,”” even if EPA is correct that it should have included cost
considerations in its endangerment analysis, it should now perform that cost analysis, and cannot
simply repeal the endangerment finding full-stop. As EPA’s benefit-cost analyses for its vehicle
rules demonstrate, the greenhouse gas vehicle emission standards that stem from the 2009
Endangerment Finding are overwhelmingly net-beneficial. Yet EPA performs none of this
analysis in its Proposed Endangerment Rescission, further rendering the proposal arbitrary and
unlawful.

Conclusion

As discussed in these comments, EPA’s proposal to rescind the 2009 Endangerment Finding is
not supported by law or facts. EPA misinterprets the requirements of Section 202 and fails to
recognize the immense contributions that motor vehicles make to climate change. EPA should
withdraw the Proposed Endangerment Rescission in its entirety. Should EPA move forward with
a final action, it must correct its analytical failures and provide an opportunity for comment on
its new analysis.

371 76 Fed. Reg. at 57,111 (using a 3% discount rate and calculated over the estimated lifetime of the subject
vehicles).

372 77 Fed. Reg. at 62,663 (using a 3% discount rate and calculated over the estimated lifetime of the subject
vehicles).

373 81 Fed. Reg. at 73,482 (using a 3% discount rate and calculated over the estimated lifetime of the subject
vehicles). Estimated benefits also include costs and benefits from concurrently-established fuel economy standards.
Id. at 73,507-08.

374 Revised 2023 and Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions Standards, 86 Fed. Reg.
74,434, 74,443 (Dec. 30, 2021) (using a 3% discount rate and estimated for years 2023 through 2050).

375 89 Fed. Reg. at 27,860 (using a 2% discount rate and estimated for years 2027 through 2055). Estimated benefits
also include costs and benefits from emission standards for criteria pollutants. Id.

376 89 Fed. Reg. at 29,457 (using a 2% discount rate and estimated for years 2027 through 2055).

377 See Part I1.F (discussing EPA’s responsibility to consider alternatives short of full repeal).
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Appendix: Table 3, Pollutant- and Vehicle Class-Specific Contributions®’8

Vehicle Class

Percent of Total U.S.
Emissions (in 2022)

Estimated Climate
Damages (based on 2022
emissions, in 2024$)

Passenger Cars 5.83% $87,098,613,438
CO2 5.69% $85,815,491,501
CHs 0.00% $15,273,256
N20 0.03% $431,490,500
HFCs 0.10% $836,358,182

Light-Duty Trucks 10.41% $155,655,299,667
CO2 10.16% $153,207,989,674
CHs4 0.01% $38,183,139
N20 0.06% $964,508,176
HFCs 0.18% $1,444,618,679

Medium- and Heavy-Duty | 6.51% $97,535,009,076

Trucks
CO2 6.36% $95,942,194,930
CHs4 0.00% $7,636,628
N20 0.05% $786,835,617
HFCs 0.10% $798,341,901

Buses 0.41% $6,210,754,266
CO2 0.41% $6,109,302,304
CHs 0.00% $0
N20 0.00% $50,763,588
HFCs 0.01% $50,688,375

Motorcycles 0.12% $1,784,480,512
CO2 0.12% $1,759,098,718
CHs 0.00% $0
N2O 0.00% $25,381,794
HFCs 0.01% $0

378 For our methodology in creating these figures, see supra note 253. Percentages are rounded to two decimal

places.
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