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The Institute for Policy Integrity at New York University School of Law (Policy Integrity)?
respectfully submits the following comments to the Environmental Protection Agency (EPA) on
its proposed rule, Updating the Water Quality Certification Regulations (Proposed Rule). Policy
Integrity is a non-partisan think tank dedicated to improving the quality of government
decisionmaking through advocacy and scholarship in the fields of administrative law, economics,
and public policy.

Section 401 of the Clean Water Act reflects the states’ primary, historical role in protecting their
water quality.? It requires “[a]ny applicant for a Federal license or permit to conduct any

activity . . . which may result in any discharge into the navigable waters” to obtain a certification
from the state where the discharge will originate.® The Proposed Rule would narrow the scope of
the state’s certification review to discharges only, exempting projects’ other impacts on
applicable water-quality standards.* EPA argues that this approach is consistent with Supreme
Court caselaw including PUD No. 1 of Jefferson County v. Washington Department of Ecology,
which upheld Section 401 conditions unrelated to project discharges.® It is not.

This letter makes the following five points:

e PUD No. 1 held that the best reading of Section 401 is that the state’s certification review
includes the entire activity’s compliance with applicable water-quality standards, and did
not rely on Chevron deference.

e EPA mischaracterizes Section 401°s legislative history.

! This document does not purport to present the views, if any, of New York University School of Law.

2 See 33 U.S.C. § 1251(b) (“It is the policy of the Congress to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution. . . .”).

333 U.S.C. § 1341(a).

4 See Updating the Water Quality Certification Regulations, 91 Fed. Reg. 2008, 2023 (Jan. 15, 2026) [hereinafter
Proposed Rule].

% See id. at 2023-26.



e Even assuming that PUD No. 1 relied on Chevron and that EPA’s new reading of the
statute is the best reading, PUD No. 1 remains good law and EPA must comply with the
Administrative Procedure Act’s reasoned decisionmaking requirements.

e The major questions doctrine does not preclude EPA’s longstanding interpretation that
state certification reviews under Section 401 cover the entire activity’s compliance with
applicable water-quality standards.

e EPA should disclose whether it used artificial intelligence tools to develop the Proposed
Rule, and provide relevant information about its use of any such tools.

This letter elaborates on each of these points below.

Background

Section 401(a)(1) of the Clean Water Act generally requires applicants for a federal license or
permit to conduct any activity that “may result in any discharge into the navigable waters” to
obtain a certification from the state where the discharge will originate.® Section 401(d)
establishes the scope of the state’s certification review. It provides that “[a]ny certification
provided under this section shall set forth any effluent limitations and other limitations, and
monitoring requirements necessary to assure that any applicant for a Federal license or permit
will comply with” the requirements set forth in other specified sections of the Clean Water Act
and “with any other appropriate requirement of State law set forth in such certification.”” Such
limitations and requirements “become a condition on any Federal license or permit.”®

As the Proposed Rule explains, EPA first interpreted the scope of the state’s certification review
in 1971 under the predecessor to Section 401 of the Clean Water Act.® (Congress enacted the
modern Clean Water Act the following year.%) EPA concluded that the entire activity subject to
the federal permitting or licensing requirement—not just the discharges from that activity—must
comply with applicable water-quality standards.* In 1994, the Supreme Court in PUD No. 1
read Section 401(d) the same way.'? Ultimately, EPA maintained its 1971 interpretation for
nearly fifty years.’® In 2020, EPA restricted the scope of the state’s certification review under
Section 401(d) to cover only whether the discharges from the activity satisfy the applicable

633 U.S.C. § 1341(a). “[I]f appropriate,” such an applicant may alternatively obtain the certification from “the
interstate water pollution control agency having jurisdiction over the navigable waters” where the discharge will
originate. Id.

733 U.S.C. § 1341(d).

81d.

9 State Certification of Activities Requiring a Federal License or Permit, 36 Fed. Reg. 8563 (May 8, 1971)
[hereinafter 1971 Rule]; Proposed Rule, supra note 4, at 2023.

10 Proposed Rule, supra note 4, at 2023.

111971 Rule, supra note 9, at 8563; Proposed Rule, supra note 4, at 2023.

12 PUD No. 1 of Jefferson Cnty. v. Wash. Dep’t of Ecology, 511 U.S. 700, 711-13 (1994).

13 Proposed Rule, supra note 4, at 2023; see also Clean Water Act Section 401 Clarification Rule, 85 Fed. Reg.
42210, 42234 (July 13, 2020) [hereinafter 2020 Rule].



water-quality standards.* But soon after, in 2023, EPA reinstated the broader 1971
interpretation.’®

EPA now proposes to again narrow the scope of the state’s certification review under Section
401(d) to cover only discharges.® EPA contends that the Supreme Court’s 2024 decision in
Loper Bright v. Raimondo “presents the Agency with a compelling reason to update” its
longstanding interpretation because, in EPA’s current view, that interpretation “does not reflect
[the] best reading of the statute.”'” Moreover, EPA claims that Section 401°s legislative history
and the Supreme Court’s 2022 decision in West Virginia v. EPA further support the narrower
interpretation.8

As detailed below, in reaching this conclusion, EPA misapplies several Supreme Court
precedents and mischaracterizes Section 401°’s legislative history.

I.  PUD No. 1 held that the best reading of Section 401 is that the state’s certification
review includes the entire activity’s compliance with applicable water-quality
standards, and did not rely on Chevron deference.

In the Proposed Rule, EPA states that the Supreme Court in PUD No. 1 “ultimately deferred to
EPA’s 1971 Rule, affording it Chevron deference.”*® But EPA has PUD No. 1 backwards: In
deciding a dispute between a utility district and the State of Washington, the Court held that the
best reading of Section 401(d) is that state certification reviews include the entire activity’s
compliance with applicable water-quality standards. While the Court briefly mentioned Chevron
in highlighting that its best reading of the statute matches EPA’s 1971 interpretation, it did not
apply Chevron to reach the holding.

In PUD No. 1, a utility district challenged Washington’s conditioning of a permit for a

hydroelectric facility “on the maintenance of specific minimum stream flows” to protect nearby
fish populations.?’ The petitioners argued that Section 401(d) authorizes states to impose water-
quality limitations only on discharges, rather than on the entire activity subject to the permitting

142020 Rule, supra note 13, at 42250 (“The scope of a Clean Water Act section 401 certification is limited to
assuring that a discharge from a Federally licensed or permitted activity will comply with water quality
requirements.”) (emphasis in original); see also Proposed Rule, supra note 4, at 2023.

15 Clean Water Act Section 401 Water Quality Certification Improvement Rule, 88 Fed. Reg. 66558, 66592 (Sept.
27,2023) (“Having now carefully reconsidered the 2020 Rule’s ‘discharge-only’ interpretation of scope of review,
EPA has concluded that the best reading of the statutory text is that the scope of certification is the activity subject to
the Federal license or permit, not merely its potential point source discharges.”); see also Proposed Rule, supra note
4, at 2023.

16 Proposed Rule, supra note 4, at 2023 (“The proposed rule would narrow the current regulation’s broad ‘activity’-
based scope of certifying authority review to what Congress clearly intended: an assessment of whether a facility’s
point source discharges into waters of the United States will comply with specified water quality requirements.”)
(emphasis in original).
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181d. at 2026.

191d. at 2025.

20 pPUD No. 1, 511 U.S. at 703.



or licensing requirement?—the same interpretation that EPA now proposes to adopt.?> The
Court rejected this argument and upheld Washington’s decision to condition the permit on the
maintenance of minimum stream flows.?* A seven-justice majority of the Court held that, under
Section 401(d), state certification reviews cover the entire activity’s compliance with applicable
water-quality standards.?*

That holding turned on the Supreme Court’s own reading of the statute—not on its deference to
EPA’s interpretation. Specifically, the Court emphasized that Section 401(d) “refers to the
compliance of the applicant, not the discharge”: “Section 401(d) provides that any certification
shall set forth ‘any effluent limitations and other limitations . . . necessary to assure that any
applicant’ will comply with various provisions of the Act and appropriate state law
requirements.”?® The Court then offered its best reading of Section 401: “Section 401(a)(1)
identifies the category of activities subject to certification—namely, those with discharges. And
8 401(d) is most reasonably read as authorizing additional conditions and limitations on the
activity as a whole once the threshold condition, the existence of a discharge, is satisfied.”?

In the Proposed Rule, EPA states that the Court in PUD No. 1 “reached its holding at Chevron
‘step two,’ finding the statutory text to be ambiguous and EPA’s interpretation embodied in the
1971 Rule to be a ‘reasonable’ interpretation.”?’ But the Court did no such two-step analysis, nor
did the Court’s discussion of the best reading of Section 401 imply that the Court found the
provision ambiguous at step one.?® The Court’s discussion of EPA’s 1971 rule, which included a
single citation to Chevron, merely pointed out that the Court’s independent view of the statute’s
best reading matched EPA’s 1971 interpretation.? This brief reference to EPA’s rule is broadly
consistent with Loper Bright’s guidance that agency “interpretations issued contemporaneously
with the statute at issue, and which have remained consistent over time, may be especially useful
in determining the statute’s meaning.”°

Because PUD No. 1 established the Court’s best reading of the statute and did not depend on
Chevron, it binds EPA following Loper Bright. And PUD No. 1 held that state certification
reviews under Section 401 cover the entire activity’s, rather than only the discharge’s,

2 d. at 711.

22 proposed Rule, supra note 4, at 2008.

ZPUD No. 1,511 U.S. at 723.

2 d. at 711-12.

% |d. at 711 (quoting 33 U.S.C. § 1341(d)).

%d. at 711-12.

27 proposed Rule, supra note 4, at 2025.

28 See PUD No. 1,511 U.S. at 711-12.

2 See id. at 712 (“Our view of the statute is consistent with EPA’s regulations implementing § 401. The regulations
expressly interpret § 401 as requiring the State to find that ‘there is a reasonable assurance that the activity will be
conducted in a manner which will not violate applicable water quality standards.” EPA’s conclusion that activities—
not merely discharges—must comply with state water quality standards is a reasonable interpretation of § 401, and
is entitled to deference.”) (internal citations omitted) (emphasis in original).

30 _oper Bright Enters. v. Raimondo, 603 U.S. 369, 394 (2024).



compliance with applicable water-quality standards.3! EPA cannot lawfully ignore PUD No. 1 to
adopt a narrower interpretation of Section 401.

Il. EPA mischaracterizes Section 401°s legislative history.

EPA asserts that the 1972 Clean Water Act amendments modified the scope of the state’s
certification review.32 As EPA explains, the 1970 statute required the state to certify that the
permitted or licensed activity “will be conducted in a manner which will not violate applicable
water quality standards.”*® EPA then claims: “Significantly, Congress modified this language in
1972, requiring a certifying authority to certify ‘that any such discharge shall comply with the
applicable provisions of [the CWA].””** EPA contends that this “change from ‘activity’ to
‘discharge’” evinces “that Congress intended the scope of certification to change from the entire
‘activity’ subject to the Federal license or permit to the ‘discharges’ of that activity.”%

But EPA cites only Section 401(a)(1), and ignores the language in Section 401(d) that the
Supreme Court found dispositive.*® Section 401(d) maintained the 1970 statute’s focus on
whether the permitted or licensed activity, as opposed to the discharge alone, complies with the
specified water-quality standards.®” And in any case, EPA’s limited analysis of legislative history
in the Proposed Rule does not circumvent the Supreme Court’s precedential holding.

1. Even assuming that PUD No. 1 relied on Chevron and that EPA’s new reading of the
statute is the best reading, PUD No. 1 remains good law and EPA must comply with
the Administration Procedure Act’s reasoned decisionmaking requirements.

Even assuming that PUD No. 1 relied on Chevron deference, which is not the case, PUD No. 1
remains good law. Although Loper Bright overturned Chevron v. Natural Resources Defense
Council, the Supreme Court clarified that Loper Bright does not “call into question prior cases

1 PUD No. 1,511 U.S. at 711-12, 723.

32 Proposed Rule, supra note 4, at 2024,

33 Water Quality Improvement Act of 1970, Pub. L. No. 91-224, sec. 102, § 21(b)(1) (1970) (“Any applicant for a
Federal license or permit to conduct any activity including, but not limited to, the construction or operation of
facilities, which may result in any discharge into the navigable waters of the United States, shall provide the
licensing or permitting agency a certification from the State in which the discharge originates or will originate, or, if
appropriate, from the interstate water pollution control agency having jurisdiction over the navigable waters at the
point where the discharge originates or will originate, that there is reasonable assurance, as determined by the State
or interstate agency that such activity will be conducted in a manner which will not violate applicable water quality
standards.”); see also Proposed Rule, supra note 4, at 2024.

34 Proposed Rule, supra note 4, at 2024.

35

g

3733 U.S.C. § 1341(d) (“Any certification provided under this section shall set forth any effluent limitations and
other limitations, and monitoring requirements necessary to assure that any applicant for a Federal license or permit
will comply with any applicable effluent limitations and other limitations, under [Clean Water Act Sections 301 and
302], standard of performance under [Clean Water Act Section 306], or prohibition, effluent standard, or
pretreatment standard under [Clean Water Act Section 307], and with any other appropriate requirement of State
law set forth in such certification. . . .”) (emphasis added).



that relied on the Chevron framework.”®® Instead, the Court made clear that those cases “are still
subject to statutory stare decisis despite [the Court’s] change in interpretive methodology.”3® As
a result, rules previously upheld under Chevron remain good law and agencies may lawfully
maintain them even if they do not reflect the best reading of the statute; Loper Bright does not
compel agencies to rescind such rules.*

Given this statutory stare decisis, an agency that finds that a regulation previously upheld under
Chevron is inconsistent with the best reading of the relevant statute can choose between two
lawful alternatives: to maintain the current regulation or to seek to modify or rescind it.** The
agency must therefore follow all of the Administrative Procedure Act’s usual requirements for
reasoned decisionmaking,*? including considering the adverse impacts of the proposed change,*?
evaluating the “facts and circumstances that underlay or were engendered by the prior policy,”**
and weighing “serious reliance interests” in the policy being rescinded.*®

Even if PUD No. 1 relied on Chevron and if EPA’s new reading of the statute were the best
reading, Loper Bright does not compel EPA to rescind the 2023 rule. EPA therefore still needs to
satisfy the Administration Procedure Act’s reasoned decisionmaking requirements to rescind the
2023 rule. To the extent that EPA does not comply with these requirements, Loper Bright does
not excuse its failure to comply. But, as discussed above, instead of relying on Chevron, PUD
No. 1 held that the best reading of Section 401 is that state certification reviews include the entire
activity’s compliance with applicable water-quality standards.*®

IV.  The major questions doctrine does not preclude EPA’s longstanding interpretation
that state certification reviews under Section 401 cover the entire activity’s
compliance with applicable water-quality standards.

To support its decision to narrow state certification reviews under Section 401(d), EPA asserts
that the 2023 rule violates the major questions doctrine.*’ This argument fails for at least two

3 Loper Bright, 603 U.S. at 412.

3 d.

40 Jack Jones & Max Sarinsky, What Loper Bright and Statutory Stare Decisis Mean for Deregulation, YALE J. ON
REGUL. NOTICE & COMMENT BLOG (June 30, 2025), https://perma.cc/9DJW-L5M7. The Centers for Medicare and
Medicaid Services recently acknowledged that the holdings of cases that relied on Chevron remain good law and
that Loper Bright “does not change the[ir] result” that the regulation is lawful under the statute. Medicare Program:
Hospital Outpatient Prospective Payment and Ambulatory Surgical Center Payment Systems; Quality Reporting
Programs; Overall Hospital Quality Star Rating; Hospital Price Transparency; and Notice of Closure of a Teaching
Hospital and Opportunity To Apply for Available Slots, 90 Fed. Reg. 53448, 53881 (Nov. 25, 2025).

41 JACK JONES & MAX SARINSKY, INST. FOR POL’Y INTEGRITY, “NONDISCRETIONARY” REPEALS: HOW THE TRUMP
ADMINISTRATION’S UNTESTED DEREGULATORY THEORY VIOLATES THE ADMINISTRATIVE PROCEDURE ACT 7-8
(2025), https://policyintegrity.org/publications/detail/nondiscretionary-repeals.

421d.

43 See Michigan v. Env’t Prot. Agency, 576 U.S. 743, 752 (2015) (recognizing that agencies must normally consider
costs when promulgating a rule, including “harms that regulation might do to human health or the environment”).
4 Fed. Commc’ns. Comm’n v. Fox Television Stations, Inc., 556 U.S. 502, 516 (2009).

4 Food & Drug Admin. v. Wages & White Lion Invs., L.L.C., 604 U.S. 542, 570 (2025).

46 See supra Part .

47 Proposed Rule, supra note 4, at 2026.



reasons. First, EPA’s 2023 rule was neither unheralded nor transformative—and, even if it were,
the statute provides the requisite clear authorization. Second, the emergence of the major
questions doctrine did not undermine the stare decisis effect of PUD No. 1.

Under the major questions doctrine, an agency needs “clear congressional authorization” to act
when “the ‘history and the breadth of the authority that [the agency] has asserted,” and the
‘economic and political significance’ of that assertion, provide a ‘reason to hesitate before
concluding that Congress’ meant to confer such authority.”*® In particular, the Court in West
Virginia v. EPA focused on whether EPA had “‘claim[ed] to discover in a long-extant statute an
unheralded power’ representing a ‘transformative expansion in [its] regulatory authority.’”*°
Biden v. Nebraska further emphasized the importance of “the ‘history and the breadth of the
authority that [the agency] ha[d] asserted,’” alongside the action’s economic and political
significance.®

But in the Proposed Rule, EPA focuses exclusively on the 2023 rule’s economic and political
significance and ignores the relevant regulatory history and the nature of the authority that EPA
asserted in the 2023 rule.>! Even by the Proposed Rule’s own account, the 2023 rule was neither
unheralded nor transformative. It simply restored EPA’s 1971 interpretation of the scope of state
certification reviews after the 2020 rule’s brief reversal.>? In any event, that the PUD No. 1
holding turned on the best reading of Section 401 implies that Section 401 provides the requisite
“clear congressional authorization.”®

In addition, the Supreme Court has recognized that, even after a “change in interpretive
methodology,”>* “stare decisis carries enhanced force” in statutory interpretation.>® Although the
major questions doctrine may have modified the Court’s approach to statutory interpretation in
specific contexts, PUD No. 1 remains binding on EPA. State certification reviews under Section
401(d) of the Clean Water Act thus cover the entire permitted or licensed activity’s compliance
with applicable water-quality standards.>®

V. EPA should disclose whether it used artificial intelligence tools to develop the
Proposed Rule, and provide relevant information about its use of any such tools.

Artificial intelligence (A.1.) has the potential to bring greater efficiency to the complex world of
federal rulemaking, but it also raises concerns about transparency and integrity in agencies’

48 West Virginia v. Env’t Prot. Agency, 597 U.S. 697, 721-23 (2022) (quoting Food & Drug Admin. v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000) & Utility Air Reg. Grp. v. Env’t Prot. Agency, 573 U.S.
302, 324 (2014)).

49 See id. at 724 (quoting Utility Air, 573 U.S. at 324).

%0 Biden v. Nebraska, 600 U.S. 477, 501 (2023) (quoting West Virginia, 597 U.S. at 721).

51 See Proposed Rule, supra note 4, at 2026.

52 See id. at 2023.

%3 See supra Part I; see also West Virginia, 597 U.S. at 723 (quoting Utility Air, 573 U.S. at 324).

54 See Loper Bright, 603 U.S. at 412.

55 Kimble v. Marvel Ent., LLC, 576 U.S. 446, 456 (2015); see also Loper Bright, 603 U.S. at 412.

% PUD No. 1,511 U.S. at 711-12, 723.



decisionmaking processes. To address these concerns and to develop best practices for using A.l.
in federal rulemaking, agencies should make efforts to inform the public about what role A.l.
plays in their decisions. By disclosing when and how they use A.l. in the regulatory process,
agencies can offer an opportunity for public input on the design and application of A.l. tools that
will lead to better-informed and more transparent decisions by government, and facilitate
knowledge-sharing that can inform future rulemakings across agencies.

In accordance with Executive Order 13,960, issued during President Trump’s first term, federal
agencies should seek to “foster public trust and confidence” in their use of A.I tools.’ To
achieve this goal, agencies must ensure that the “operations and outcomes” of their use of A.IL.
are “sufficiently understandable by subject matter experts, users, and others.”® Agencies should
ensure that A.IL. use is “well documented and traceable,” including the “design, development,
acquisition, and use of Al as well as relevant inputs and outputs of particular Al applications.
And agencies must be “transparent in disclosing relevant information regarding their use of Al to
appropriate stakeholders, including the Congress and the public.”®

959

Per the Office of Management and Budget (OMB), agencies must “implement minimum risk
management practices” for any A.lL use that could have “significant impacts when deployed,”
and must further “prioritize the use of Al that is safe, secure, and resilient.”®* Where “proper risk
mitigation is not possible, agencies must cease the use of the AL.”%? And OMB directs agencies
to “provide an option for end users and the public to submit feedback on the use case” for A.L
tools, including the “design, development, and use of the Al,” and to “use such feedback to
inform agency decision-making regarding the AI.”®

Accordingly, EPA should disclose whether it used A.l. tools in the development of the Proposed
Rule. If EPA did use A.l. tools, it should identify:

e (1) what task(s) the agency used A.l. tool(s) for (e.g., conducting research, reviewing
public comments, or assisting with regulatory design);

e (2)the A.l. domain(s) used (e.g., machine learning, reinforcement learning, transfer
learning, generative A.l.);

e (3) the entity responsible for the tool(s) (e.g., developer, provider, or vendor), and the
exact model and its corresponding version;

57 Exec. Order No. 13,960, 85 Fed. Reg. 78939, 78940 (Dec. 8, 2020).

%8 ]d.

¥ 1d.

80 1d.

b1 Off. of Mgmt. & Budget, Memorandum M-25-21: Accelerating Federal Use of Al through Innovation,
Governance, and Public Trust 3 (Apr. 3, 2025), https://perma.cc/M69E-SCXR.

62 d.

8 1d. at 17.



e (4) the steps taken to ensure that data inputs on which the A.l. tool(s) relied were accurate
and traceable, including the results of any A.l. impact or risk assessments;

e (5) the steps taken to review the output of the A.l. tool(s) for hallucination, bias, or
otherwise inaccurate or misleading representations;

e (6) the specific prompts, system instructions, and/or guardrails provided to the A.l.
tool(s); and

e (7)if A.L was used for a “high-impact” use,®* how the agency implemented each of the
minimum risk management practices for “high-impact” A.I. use required by OMB.%°

Sincerely,

Max Sarinsky, Legal Director
Erin Shortell, Legal Fellow
erin.shortell@nyu.edu

64 See id. at 3.
65 1d. at 15-17.



