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To:  Department of the Army, Corps of Engineers, Department of Defense; and
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Re:  Updated Definition of “Waters of the United States,” 90 Fed. Reg. 52,498 (Nov. 20,
2025) (Docket No. EPA-HQ-OW-2025-0322)

The Institute for Policy Integrity at New York University School of Law (Policy Integrity)'
respectfully submits the following comments to the Army Corps of Engineers (the Corps) and
the Environmental Protection Agency (EPA) (together, “the agencies”) regarding their proposed
rule, Updated Definition of “Waters of the United States” (Proposed Rule).? Policy Integrity is a
non-partisan think tank dedicated to improving the quality of government decisionmaking
through advocacy and scholarship in the fields of administrative law, economics, and public
policy.

Under the Clean Water Act, the agencies may regulate pollution in “waters of the United
States”—a term whose definition has been subject to many regulatory changes and litigation,
particularly over the past decade.®> Most recently, in May 2023, in Sackett v. EPA, the Supreme
Court narrowed the definition of “waters of the United States™ from its prior application. In
September 2023, the agencies revised their regulatory definition of “waters of the United States”
to conform with Sackett.’ The agencies now seek to make additional revisions that would further
narrow the scope of the waters covered by their Clean Water Act regulations. Yet they provide
little to no analysis about which or how many water bodies would be affected by the change.®
Our comments explain that:

e The agencies must conduct a proper analysis of the Proposed Rule, including by
assessing the magnitude of the anticipated costs and benefits.

e If the agencies use uncertain state and tribal action to offset anticipated forgone benefits
in their analysis, they must do so reasonably and evenhandedly.

! This document does not purport to present the views, if any, of New York University School of Law.

2 Updated Definition of “Waters of the United States”, 90 Fed. Reg. 52,498 (proposed Nov. 20, 2025) [hereinafter
“Proposed Rule”].

3 For a more detailed overview of the relevant history, refer to Proposed Rule, 90 Fed. Reg. at 52,508-12.

4 See Sackett v. EPA, 598 U.S. 651, 671 (2023).

5 See Revised Definition of “Waters of the United States”; Conforming, 88 Fed. Reg. 61,964 (Sept. 8, 2023).

6 See EPA & DEP’T OF THE ARMY, REGULATORY IMPACT ANALYSIS FOR THE PROPOSED UPDATED DEFINITION OF
WATERS OF THE UNITED STATES RULE (2025), https://perma.cc/Q5B3-DJS6 [hereinafter Proposed RIA].



I. The Agencies Must Conduct a Proper Analysis of the Proposed Rule, Which They
Have Not Done.

When agencies exercise discretion, they must engage in reasoned decisionmaking. At its core,
reasoned decisionmaking is a requirement that an agency consider the important effects of its
proposed rules and explain its reasoning. By their own admission, the agencies are exercising
discretion in how they interpret the Supreme Court’s command in Sackett. Accordingly, they
should conduct a proper analysis, which they have not done. Such an analysis should
characterize the changes in jurisdiction caused by the Proposed Rule, as well as the cost savings
and forgone benefits.

The agencies are exercising discretion in scoping their revised definition of “waters of the United
States.” First, the agencies select among multiple interpretive options in defining terms, showing
they are selecting from an array of options. For example, in defining “relatively permanent
waters” the agencies discuss several alternative approaches.” Second, the agencies note that they
are exercising their expert technical judgment, meaning the selection of a definition is not solely
driven by Supreme Court precedent.® Third, the agencies emphasize the role implementation and
practicality play in informing their proposal.® In fact, prior to issuing the Proposed Rule, the
agencies solicited feedback from stakeholders to develop the proposed definitions. ' During that
process, the agencies explained that, among other considerations, they “will prioritize practical
implementation approaches, provide for durability and stability, as well as for more effective and
efficient jurisdictional determinations, permitting actions, and other actions consistent with
relevant decisions of the Supreme Court.”!! The agencies are not merely applying Supreme
Court precedent, but are exercising their discretion to select among a range of definitions.

Because the agencies are acting within their discretion, they must engage in reasoned
decisionmaking in exercising that discretion, which they have failed to do. To engage in
reasoned decisionmaking, the agencies must “examine the relevant data” and consider

7 The agencies propose defining waters to be “relatively permanent” if they are “standing or continuously flowing
year-round or at least during the wet season,” Proposed Rule, 90 Fed. Reg. at 52,517. The agencies also considered
requiring water flow to be: (1) perennial; (2) above a minimum flow volume threshold; or (3) above a minimum
flow duration (e.g. number of days per year), possibly subdivided by geography. /d. at 52,519-20. The agencies also
considered relying on “physical indicators of flow.” Id. at 52,520.

8 Id. at 52,515 (“In developing the proposed rule, the agencies considered the text and structure of the statute, other
relevant precedents, and the agencies' experience and expertise implementing the definition of “waters of the United
States.”); id. at 52,518 (“This proposed definition is based on the text of the Clean Water Act and recent Supreme
Court decisions interpreting the term “waters of the United States,” as well as the agencies' expertise and desire to
establish a clear and easily implementable definition.”); id. at 52,527 (explaining a definition is “informed by the
agencies' technical expertise in implementing the Clean Water Act for over fifty years.”).

% See, e.g., id. at 52,522 (“This proposed definition is informed by Supreme Court decisions and would also provide
clarity to assist with implementation.”); id. at 52,519 (“The line the agencies propose to draw between relatively
permanent and non-relatively permanent waters enhances administrative efficiency and reflects a balancing of the
law, common sense, science, and stakeholder input received pre-proposal.”); id. at 52,534 (“The agencies believe
that the proposed revisions to the exclusions for waste treatment systems, prior converted cropland, and ditches, as
well as the addition of the groundwater exclusion, will enhance implementation clarity.”)

10 Pre-rule docket: WOTUS Notice: The Final Response to SCOTUS; Establishment of a Public Docket; Request for
Recommendations, 90 Fed. Reg. 13,428 (March 24, 2025).

1 1d. at 13,430.



“important aspect[s] of the problem.”!? This includes—insofar as the agency is statutorily
allowed to do so—weighing the costs and benefits of the action in a reasonable manner. '3
Further, since 1993, Executive Order No. 12,866 has required agencies to assess and, to the
extent feasible, quantify costs and benefits of any economically “significant” proposed or final
regulation.'* Unless a statute requires another regulatory approach, the order directs agencies to
“adopt a regulation only upon a reasoned determination that the benefits . . . justify its costs.”!>
Agencies look to Circular A-4, a guidance document from the Office of Management and
Budget, for best practices in conducting cost-benefit analyses under the executive order. Across
more than two decades and through administrations of both parties, the analyses outlined in
Executive Order 12,866 and Circular A-4 have guided agencies on best practices for assessing
regulatory effects.'® The agencies have not complied with those practices here.

The Regulatory Impact Analysis (RIA) accompanying the Proposed Rule lacks key quantitative
assessments of the Proposed Rule’s impacts; for example, it does not even characterize how
many bodies of water will be affected by the jurisdictional change.!” The agencies’ existing
analysis therefore fails to create a meaningful record on which the agencies could engage in
reasoned decisionmaking, even though EPA and the Corps have done extensive analysis to
determine the effects of past jurisdictional changes.!'® They offer no reason why they have
declined to do so in the Proposed Rule, but instead merely describe a possible future analysis and
ask the public to weigh in on next steps.!® This failure to provide a sufficient benefit-cost
analysis undermines the public comment process and hinders the agency from engaging in
reasonable decisionmaking.

12 Motor Vehicles Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Michigan v.
EPA, 576 U.S. 743, 750 (2016) (“Federal administrative agencies are required to engage in ‘reasoned
decisionmaking.’”).

13 See Michigan, 576 U.S. at 752 (2015) (explaining that it is not “rational, never mind ‘appropriate,” to impose
billions of dollars in . . . costs in exchange for a few dollars in . . . benefits™); Allentown Mack Sales & Serv., Inc. v.
NLRB, 522 U.S. 359, 374 (1998) (“Not only must an agency's decreed result be within the scope of its lawful
authority, but the process by which it reaches that result must be logical and rational.”).

14 Exec. Order No. 12,866 § 6(a)(3)(b), 58 Fed. Reg. 51,735, 51,741 (Oct. 4, 1993). A “significant regulatory action”
includes any rule likely to result in an “annual effect on the economy of $100 million or more,” among other criteria.
1d. § 3(f)(1), 58 Fed. Reg. at 51,738.

15 1d. § 1(b)(6), 58 Fed. Reg. 51,736.

16 See OFF. OF MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS (2003), https://perma.cc/KCL6-SPXC
[hereinafter 2003 Circular A-4]. In 2023, the Office of Management and Budget updated Circular A-4 to incorporate
economic scholarship and data from the past 20 years. The best practices discussed here are supported by both the
original and updated versions of this guidance. See OFF. OF MGMT. & BUDGET, CIRCULAR A-4: REGULATORY
ANALYSIS (2023), https:/perma.cc/A232-N35M [hereinafter 2023 Circular A-4].

17 See Proposed RIA, supra note 6, at 22-23. The agencies do provide some estimates for the surface acreage of
wetlands that may be covered under the Proposed Rule, but do not compare it to a baseline. Id. at 46—47 tbl. 3-1 (“It
is important to note that because of the aforementioned data limitations and because it is not known whether these
wetland acreages would have been jurisdictional under the baseline of this Regulatory Impact Analysis, this table
does not accurately reflect any change in jurisdiction under the proposed rule.”)

18 EPA & DEP’T OF THE ARMY, ECONOMIC ANALYSIS FOR THE FINAL “REVISED DEFINITION OF ‘WATERS OF THE
UNITED STATES’” RULE 130-218 (2022), https://perma.cc/9Q8R-X3SV [hereinafter 2023 RIA]; EPA & DEP’T OF
THE ARMY, ECONOMIC ANALYSIS OF THE EPA-ARMY CLEAN WATER RULE at x to xi (2015), available at
https://perma.cc/A3C5-QQGS.

19 See, e.g., Proposed RIA supra note 6, at 22-23, 43-44, 45-49, 74.



The agencies’ current analytical conclusion is that they “expect the proposed rule to be
deregulatory in nature, and to have cost savings and forgone benefits.”?° They are silent as to
whether the benefits outweigh the costs of the changes, whether the expected net benefits of their
proposed path are higher than those of the alternatives the agencies considered, and even whether
the definitional change will have a large or small effect. As discussed above, the agencies are
exercising discretion in how they choose to define “waters of the United States,” relying on their
expertise and assessing which definitions have an advantage in implementation. The agencies
cannot reasonably exercise their discretion if they have little insight into the relative costs and
benefits of their choices.

Accordingly, the agencies should withdraw the Proposed Rule and reissue a proposal, if at all,
with a proper analysis.?! Such an analysis should include the following:

e Clarification of the baseline: The agencies note different states are under different
regulatory regimes due to ongoing litigation but do not explicitly list the states affected
by the proposed rulemaking.??

o Identification and assessment of affected water resources: The agencies should
identify the bodies of water affected by the proposed jurisdictional change.?? As they
have in the past, the agencies should also characterize the amount of water affected, using
metrics such as stream mileage, wetland acreage, and others.?* To do so, the agencies can
use similar methods as in their 2023 analysis, which used Clean Water Act jurisdictional
data, Corps ORM2 Clean Water Act section 404 permit data, and Hydrologic and Water
Quality System (HAWQS) wetland data layer, among others.?* Alternately, the agencies
could explore using new methods, such as using machine learning to classify bodies of
water.%6

e Estimate costs and benefits: The agencies should estimate the forgone benefits and cost
savings associated with reduced permitting, such as pollution avoidance and mitigation,
flood damage avoidance and other ecosystem services provision (particularly from

20 Proposed Rule, 90 Fed. Reg. at 52,500.

2! The agencies cannot fix these flaws by simply conducting a proper analysis at the final rule stage, because they
will have failed to provide the public with critical factual material. See Conn. Light & Power Co. v. Nuclear Regul.
Comm’n, 673 F.2d 525, 530-31 (D.C. Cir. 1982) (explaining that an agency must “identify and make available
technical studies and data that it has employed in reaching the decisions to propose particular rules,” and that failure
to “reveal portions of the technical basis for a proposed rule in time to allow for meaningful commentary”
constitutes “serious procedural error.”).

22 The 2025 RIA cites the EPA WOTUS litigation webpage, Proposed RIA, supra note 6, at 1 n.1, 7 n.3, which also
does not list the current affected states but references a map image highlighting 24 states, EPA, Definition of
"Waters of the United States": Rule Status and Litigation Update (last visited Dec. 11, 2025),
https://perma.cc/PSG7-A9SK. The page includes a statement that the map “cannot be relied on for specific
determinations or other legal purposes,” and may be subject to change. Id.

23 The agencies appear to have done some limited work to assess the geographic extent of the proposed rulemaking
but have not presented their results to the public. For example, the agencies note that 15 waters were affected by the
removal of “interstate waters” from the definition, but do not specify which 15, how large those bodies of waters
are, or any other characterizing information. Proposed RIA, supra note 6, at 41.

242023 RIA, supra note 18, at xiv, 75-76, 98-100, 114-15.

2 Id. at 72-76, 83-87, 130-133.

26 Simon Greenhill et al., Machine Learning Predicts Which Rivers, Streams, and Wetlands the Clean Water Act
Regulates, 383 SCIENCE 40612 (2024).



wetlands)?’ using methods similar to its 2023 analysis,?® as well as the annualized costs
and benefits for all affected programs.?®

e Comparison of alternatives: The agencies should compare more and less stringent
alternatives, including identifying their specific methods for determining which bodies of
water are standing or continuously flowing during “wet seasons,” and comparing how
different definitions will affect the volume of water affected.3°

e Use an appropriate discount rate: The analysis should use an appropriate discount rate
of 2%, which properly values long-term effects and reflects up-to-date economic
scholarship and data.3!

II.  If the Agencies Use Uncertain State and Tribal Action To Justify Reduced Forgone
Benefits, They Must Do So Reasonably and Evenhandedly.

The agencies solicit comment on whether other states and tribes will choose to implement new
regulations to cover bodies of water excluded under the agencies’ proposed definition of “waters
of the United States,”*? and seem to assume such state regulation would decrease forgone
benefits.3? If the agencies consider possible state responses to reduced federal regulation, they
must do so reasonably and evenhandedly.

In general, agencies cannot rely on “speculation . . . not supported by the record.”** In 2020,
EPA attempted to speculate as to how states would respond to jurisdictional changes in the Clean
Water Act, and the EPA’s Scientific Advisory Board criticized it for making assumptions based
on anticipated state action.’ The Scientific Advisory Board pointed out that such an assumption
would run afoul of EPA internal guidelines.*® Those guidelines provide that a cost-benefit

27 BETHANY A. DAVIS NOLL ET AL., INST. FOR POL’Y INTEGRITY, BENEATH THE SURFACE: THE CONCEALED COSTS
OF THE CLEAN WATER RULE ROLLBACK 69 (Apr. 2020), https://policyintegrity.org/files/publications/

Clean Water Rule Policy Report.pdf.

28 See generally 2023 RIA, supra note 18.

2 Proposed RIA, supra note 6, at 61-62, 65, 67-68, 71-74, 76-77.

30 Agencies are required to consider alternatives, see, e.g., Yakima Valley Cablevision, Inc. v. FCC, 794 F.2d 737,
746 & n.36 (D.C. Cir. 1986) (finding agency action arbitrary and capricious because it “fail[ed] . . . to consider
obvious alternatives.”), and Circular A-4 describes alternatives as a “key” component of a regulatory analysis. 2003
Circular A-4, supra note 16, at 2. The agencies should therefore properly analyze their alternatives within the
Regulatory Impact Analysis.

31 See 2023 Circular A-4, supra note 16, at 76-77; MAX SARINSKY & JASON A. SCHWARTZ, INST. FOR POL’Y
INTEGRITY, THE LEGAL DYNAMICS OF RESCINDING THE CIRCULAR A-4 UPDATE 1-3 (2025),
https://policyintegrity.org/files/publications/The Legal Dynamics of Rescinding the Circular

_A4 Update vF.pdf; see also Inst. for Pol’y Integrity, Comments on National Emission Standards for Hazardous
Air Pollutants: Coal- and Oil-Fired Electric Utility Steam Generating Units 27-31 (Aug. 11, 2025),
https://policyintegrity.org/documents/Policy Integrity Comments - 2025 MATS Proposal - 08.11.25.pdf.

32 Proposed Rule, 90 Fed. Reg. at 52,542.

3 See, e.g., Proposed RIA, supra note 6, at 56-58 (repeatedly emphasizing that states may expand their own
regulations); id. at 76 (“States . . . may choose to expand their programs to address [newly non-jurisdictional
waters].”); id. at 90 (explaining that a reduction in ecosystem services, “may be temporary as States regain the
ability to regulate these waters under their respective jurisdictions.”).

3% Ariz. Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, 273 F.3d 1229, 1244 (9th Cir. 2001).

35 ALICE CULLEN ET. AL, EPA SCIENCE ADVISORY BOARD, CONSIDERATION OF THE SCIENTIFIC AND TECHNICAL
BASIS OF THE EPA AND DEPARTMENT OF THE ARMY’S PROPOSED RULE TITLED “REVISED DEFINITION OF WATERS OF
THE UNITED STATES” 11-13 (2022) [EPA-SAB-22-005], https://perma.cc/YQD2-ASEL.

36 Id.



analysis may account for rules that are “currently under consideration,” but should not speculate
about future rulemakings that are neither “imminent” nor can be “anticipated with a high degree
of certainty.”3” As EPA has explained in the past, its “normal practice” is “to only . . . [account
for] final regulatory actions™ in order to avoid speculative predictions.?®

To be sure, it may be appropriate to consider future regulatory action that is not imminent when
there is reasonable indication that such action will occur.® In those cases, agencies should
consider a range of possible scenarios and, to the extent feasible, analyze the likelihood of the
various scenarios occurring.*’ Here, for instance, reductions in forgone benefits from increased
state and tribal regulation may plausibly be partly offset by reductions in cost savings, as the
agencies have qualitatively implied.*' But to understand likely outcomes, the agencies would
need to examine the net benefits of the proposed rulemaking under the range of possible state
and tribal regulatory responses, accounting for both upstream and downstream impacts. In any
event, the agencies should at least quantify a scenario that assumes no change in state and tribal
regulation.

After all, there are concrete reasons why states are unlikely to increase or maintain regulation
above the floor of the Clean Water Act.*> For one, states have little incentive to prohibit pollution
across state lines.* In addition, state-by-state regulation would require states to either “commit a
substantial amount of state money” or to “impose extremely high permit application fees” on
regulated entities, which may include small businesses, to recover costs.** Either option would be
a “substantial burden” on states.* Finally, states have an incentive to under-protect waters when
harms extend beyond state jurisdictions,* and many states have staunchly opposed additional

37 EPA, GUIDELINES FOR PREPARING ECONOMIC ANALYSES 5-12, 5-15 (3d ed. 2024), https://perma.cc/XP6Y-J5W1.
These guidelines discuss why a baseline should not assume a state would regulate above a floor in the context of
water quality standards. /d. at 5-15 to -16.

38 Response to Clean Air Act Section 126(b) Petition From New York, 84 Fed. Reg. 56,058, 56,079 (Oct. 18, 2019).
3 For example, in the context of offshore oil and gas leasing, it would be appropriate for an agency to consider how
the energy market may develop over the lifespan of a lease under different scenarios. See PETER HOWARD, MAX
SARINSKY & MINHONG XU, INST. FOR POL’Y INTEGRITY, THE REAL COSTS OF OFFSHORE OIL AND GAS LEASING 1—
20 (2022), https://policyintegrity.org/files/publications/Offshore Leasing Report.pdf.

014

41 Proposed RIA, supra note 6, at 30, 38.

42 For a more detailed discussion of these arguments, refer to DAVIS NOLL ET AL, supra note 27, at 13—14. Note that
states are also less equipped to enforce environmental violations than the federal government. See INST. FOR POLICY
INTEGRITY, IRREPLACEABLE: WHY STATES CAN’T AND WON’T MAKE UP FOR INADEQUATE FEDERAL ENFORCEMENT
OF ENVIRONMENTAL LAWS (2017), https://policyintegrity.org/files/media/EPA_Enforcement June2017.pdf.

43 See Richard L. Revesz, Federalism and Interstate Environmental Externalities, 144 U. PA. L. REV. 2341, 2343
(1996).

4 Attorneys General of New York et al., Comment Letter on Revised Definition of “Waters of the United States”,
Attachment A at 12 (Apr. 15, 2019), https://perma.cc/LFJ8-8GQIJ; see also id. at 3.

4 Id. at Attachment A at 12.

46 See, e.g., David A. Dana, Essay, One Green America: Continuities and Discontinuities in Environmental
Federalism in the United States, 24 FORDHAM ENV’T L. REV. 103, 105 (2013) (“The emissions of pollutants
crossing state boundaries or polluted water travelling downstream is the paradigmatic case on which there is the
broadest normative agreement for a leading role for federal environmental law and governance. Indeed, obvious,
readily identifiable cross-boundary transport of indisputably harmful pollutants via water and air is an area where
even those theorists and commentators who are highly critical of the federalization of environmental governance see
an appropriate role for the federal government.”); see also DAVIS NOLL ET AL, supra note 27, at 13—14.



clean-water protections in litigation.*” It is unlikely that a state that litigated against the federal
government for increasing the jurisdiction of the Clean Water Act would later decide to regulate
above the federal floor.

Accordingly, the agencies should exercise caution if they choose to consider highly speculative
future state and tribal action in their analysis. If the agencies choose to consider these effects,
they must do so reasonably and evenhandedly.

Conclusion

The agencies have failed to conduct a reasonable analysis of the Proposed Rule, as they must
when exercising their discretion. This lack of analysis obfuscates the impact of the agencies’
proposed action and undermines the purpose of public comment by making it difficult for the
public to meaningfully engage with the proposal. The agencies should withdraw the Proposed
Rule and re-propose a rule, if at all, only when they have completed an analysis that
meaningfully assesses the extent of the Proposed Rule’s impacts.

Sincerely,

Erica Chuang, Economic Fellow
Bridget Pals, Attorney

e.chuang@nyu.edu
bridget.pals@nyu.edu

Attachment:

BETHANY A. DAVIS NOLL ET AL., INST. FOR POL’Y INTEGRITY, BENEATH THE SURFACE (2020).

47 See, e.g., Complaint, New York v. Wheeler, No. 19-cv-11673 (S.D.N.Y.) (filed Dec. 20, 2019) (lawsuit brought
by fourteen states and the District of Columbia and City of New York challenging the repeal of the Clean Water
Rule); see also DAVIS NOLL ET AL, supra note 27, at 13—14.
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