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September 4, 2026 
 
To: Department of Housing and Urban Development 
 
Re: Rescission of Floodplain Management and Protection of Wetlands; Minimum Property 
Standards for Flood Hazard Exposure; Building to the Federal Flood Risk Management 
Standard, 91 Fed. Reg. 42,685 (Docket No. FR–6527–P–01) 
 
The Institute for Policy Integrity at New York University School of Law (Policy Integrity)1 
respectfully submits the following comments to the Department of Housing and Urban 
Development (HUD) regarding its Rescission of Floodplain Management and Protection of 
Wetlands; Minimum Property Standards for Flood Hazard Exposure; Building to the Federal Flood 
Risk Management Standard (Proposed Rule). 2  Policy Integrity is a nonpartisan think tank 
dedicated to improving the quality of government decisionmaking through advocacy and 
scholarship in the fields of administrative law, economics, and public policy. 

In 2024, HUD updated its floodplain management standards to increase the resilience of HUD-
assisted and -insured projects to the effects of climate change (2024 Rule).3 HUD now proposes 
to rescind that rule, relying on poorly supported economic arguments. This comment letter raises 
the following criticisms: 

• HUD arbitrarily ignores the Proposed Rule’s substantial forgone benefits, even 
though HUD’s own prior analysis underscored the significance of both the 2024 Rule’s 
monetized and non-monetized benefits.  

• HUD fails to explain its change in position on the justification for the 2024 Rule. 
Instead of grappling with its earlier finding that the 2024 Rule was justified, HUD relies 
on evidence that it had already weighed and rejected in the 2024 Rule.  

• HUD fails to consider reasonable alternatives to rescinding the 2024 Rule, despite the 
availability of several more targeted options for addressing its stated concerns. 

 
1 This document does not purport to present the views, if any, of New York University School of Law. 
2 Rescission of Floodplain Management and Protection of Wetlands; Minimum Property Standards for Flood Hazard 
Exposure; Building to the Federal Flood Risk Management Standard, 91 Fed. Reg. 42685, 42686 (July 10, 2026) 
[hereinafter Proposed Rule]. 
3 Floodplain Management and Protection of Wetlands; Minimum Property Standards for Flood Hazard Exposure; 
Building to the Federal Flood Risk Management Standard, 89 Fed. Reg. 30,850, 30,851 (Apr. 23, 2024) [hereinafter 
2024 Rule]. 
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• In any final analysis of the Proposed Rule’s economic effects, HUD should use a 2% 
discount rate to estimate the forgone benefits. This approach would follow best 
economic practice, whereas using 3% and 7% discount rates would not. 

• Federal efforts to eliminate climate change-informed floodplain mapping and 
resilience standards have substantial informational costs for states and localities. 
The Proposed Rule forms only a small part of this broader federal rollback, but the costs 
of the entire rollback will likely be steep across all levels of government, with states and 
localities losing access to information relevant to their decisionmaking on where and how 
to most cost-effectively construct buildings and infrastructure. 

• HUD should disclose whether it used artificial intelligence (A.I.) tools to develop the 
Proposed Rule. If it did, it should provide relevant information, including what tasks it 
used A.I. tools for, what A.I. domains and models it used, what steps it took to ensure 
accuracy and minimize risk, and what specific prompts it provided to the A.I. tools, if 
such prompts are necessary for the public to understand and evaluate how A.I. tools were 
used.   
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Background 

HUD issued its 2024 Rule to improve the resilience of HUD-assisted and -insured projects in line 
with the Biden Administration’s Executive Order 14,030. Executive Order 14,030 reinstated the 
Obama Administration’s Executive Order 13,690, which had produced a set of resilience 
guidelines for future actions involving the use of federal funds for building construction and 
improvement within the floodplain.4 Both executive orders also directed federal agencies to update 
their estimates of the area of the floodplain to reflect the effects of climate change on flood risk.5 
The guidelines gave federal agencies three options for updating the floodplain: a “Climate-
Informed Science Approach (CISA)” that uses the best available and actionable scientific data, 
and two other approaches that would result in stricter floodplain standards than the prior approach 
to defining the floodplain did.6  

HUD’s 2024 Rule made two key changes to existing regulations.7 First, for projects required to 
receive approval by HUD (or a specified responsible entity) before moving forward, the 2024 Rule 
introduced a three-tiered approach to redefine the floodplain.8 Projects would need to use the CISA 
approach whenever scientific data is both available and actionable, and otherwise could use one 
of the other two approaches from the guidelines, depending on the circumstances.9 HUD-assisted 
and -insured projects within the floodplain must meet certain requirements, including both 
preexisting obligations and new standards set by the 2024 Rule, for avoiding and mitigating flood 
risk.10  

The 2024 Rule’s second key update concerned projects that do not require approval by HUD or a 
responsible entity before construction.11 For newly constructed one-to-four family homes under 
the Federal Housing Administration’s (FHA) mortgage insurance program and HUD’s low-rent 
public housing programs that are located within the 1-percent-annual-chance (100-year) floodplain, 
HUD raised the elevation standard.12 

 
4 Id. at 30851. 
5 Id. at 30851, 30879. 
6 Id. at 30851. 
7 Id. at 30852. 
8 Id. at 30853–54. These projects are regulated under 24 C.F.R. Part 55. See generally 24 C.F.R. § 55; see also 
Environment and Energy Laws, Regulations, & Worksheets, U.S. DEP’T HOUS. & URB. DEV., 
https://perma.cc/R6A6-LWBC (last visited Aug. 13, 2026). 
9 2024 Rule, 89 Fed. Reg. at 30853–54; see also 24 C.F.R. §§ 55.7(b)(1), (c)(1). HUD explained that CISA data is 
available and actionable for a given project if “(1) the data is included in a tool, resource, or other process developed 
or identified by a Federal agency or agencies to define the floodplain using CISA, and (2) HUD has adopted the 
particular tool, resource, or other process” through a Federal Register notice. 2024 Rule, 89 Fed. Reg. at 30854; see 
also 24 C.F.R. § 55.7(b)(1). 
10 See 24 C.F.R. § 55; 2024 Rule, 89 Fed. Reg. at 30854–59. 
11 2024 Rule, 89 Fed. Reg. at 30859. These projects are regulated under 24 C.F.R. Part 200. Id. 
12 Id. The higher elevation standard applied only to new construction, not to substantial improvements. Id.  
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In January 2025, the second Trump Administration revoked Executive Orders 13,690 and 14,030, 
and HUD now proposes to rescind the 2024 Rule.13 In so doing, HUD relies on poorly supported 
economic arguments that fail the test for reasoned decisionmaking. The following comments 
discuss these deficiencies in more detail. 

I. HUD Arbitrarily Ignores the Proposed Rule’s Substantial Forgone Benefits. 

As part of any rulemaking, an agency must “examine the relevant data and articulate a satisfactory 
explanation for its action” that meaningfully considers all “important aspect[s] of the problem.”14 
The agency must “pay[] attention to the advantages and the disadvantages” of its decision.15 When 
rescinding a prior rule, the agency must therefore rationally consider not just the cost savings, but 
also the forgone (or lost) benefits, of the reversal. Yet the Proposed Rule ignores the forgone 
benefits from rescinding the 2024 Rule, even though they are substantial.  

A. The Proposed Rule fails to consider the loss of the 2024 Rule’s substantial 
monetized benefits. 

The Proposed Rule fails to consider what HUD itself had previously found to be substantial 
benefits from the 2024 Rule. The Proposed Rule includes no new regulatory impact analysis (RIA). 
Its preamble contains only a single sentence that vaguely notes that the 2024 Rule would have 
lowered “insurance premiums and other costs to the individual, as well as to the federal 
government.”16 HUD then argues that it had previously underestimated the 2024 Rule’s costs and 
concludes that, “[a]bsent additional analysis, it is not clear that potential reductions in insurance 
would offset current costs.”17 Apart from this fleeting reference, HUD does not mention, let alone 
meaningfully consider, the Proposed Rule’s forgone benefits.  

HUD had previously found the 2024 Rule’s benefits to be substantial. In the 2024 Rule’s preamble, 
HUD recognized that the “[b]enefits of the increased standard include avoided damage to buildings, 
as measured by decreased insurance premiums, and avoided costs associated with homeowners 
and tenants being displaced.” 18  HUD elaborated on these benefits in the 2024 Rule’s 
accompanying RIA. First, it estimated the monetary value of the avoided property damages and 
prevented relocation costs for homeowners and tenants that would result from the 2024 Rule’s 
heightened resilience standards.19 HUD calculated these benefits for a typical production year of 
building construction, assuming that each building had a useful life of 40 years over which the 

 
13 Proposed Rule, 91 Fed. Reg. at 42686. The Proposed Rule retains only a handful of “flexibilities from [the 2024 
Rule] related to floodways, categorical exclusions, exemptions from Part 55 applicability, and the decisionmaking 
process.” See id. at 42685. 
14 Motor Vehicle Manufacturers Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 
(1983). 
15 Michigan v. EPA, 576 U.S. 743, 752–53 (2015) (emphasis in original). 
16 Proposed Rule, 91 Fed. Reg. at 42686. 
17 Id. 
18 2024 Rule, 89 Fed. Reg. at 30902. 
19 DEP’T HOUS. & URB. DEV., REGULATORY IMPACT ANALYSIS: FLOODPLAIN MANAGEMENT AND PROTECTION OF 
WETLANDS; MINIMUM PROPERTY STANDARDS FOR FLOOD HAZARD EXPOSURE; BUILDING TO THE FEDERAL FLOOD 
RISK MANAGEMENT STANDARD 28–34 (2024) [hereinafter 2024 REGULATORY IMPACT ANALYSIS]. 
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benefits would accrue and using both 3% and 7% discount rates.20 Using this methodology, HUD 
found that for a typical production year the discounted benefits for newly constructed buildings 
would have ranged from $94.2 million (assuming a lower-bound CISA-derived elevation) to 
$324.3 million (assuming a higher-bound CISA-derived elevation).21  

As HUD explained, these figures likely underestimated the 2024 Rule’s monetized benefits 
because the avoided property damage estimates reflected insurance premiums that have often been 
set below the actuarial rate, meaning that they did not incorporate the full flood risk.22 As a result, 
HUD indicated that these estimates “should be considered a lower bound.”23  

B. HUD also fails to account for the Proposed Rule’s non-monetized forgone benefits. 

In addition, HUD also previously considered important non-monetized benefits of the 2024 Rule. 
Citing relevant data and peer-reviewed studies, HUD noted that the 2024 Rule would likely also 
prevent flood-related deaths and injuries.24 Although it was unable to quantify the deaths avoided 
by the 2024 Rule, HUD highlighted that each death avoided would increase the 2024 Rule’s 
benefits by $12.0 million based on the value of a statistical life (to say nothing of the value of 
avoiding injuries).25 Relatedly, HUD predicted that the 2024 Rule would reduce the incidence of 
mold and contaminants in HUD-assisted and -insured homes, helping to prevent associated 
illnesses.26 Finally, HUD anticipated that the 2024 Rule could help prevent indirect health impacts 
from flooding “related to destruction of infrastructure that could help provide medicine, food, 
public services, or other needed supplies in an emergency.”27 

That these forgone benefits cannot be fully quantified and monetized does not make them less 
meaningful to decisionmaking. Courts have long recognized the appropriateness of considering 
unquantified and difficult-to-monetize effects when conducting economic analysis.28 Last year, 
in Sinclair Wyoming Refining Co. v. EPA, the D.C. Circuit again affirmed this practice when it 
upheld EPA’s decision to qualitatively assess benefits, such as increased employment, when 
evaluating the effects of the Renewable Fuel Standards Program, concluding that to “simply 
weigh[] the monetizable costs against the monetizable benefits” would “yield a misleading 

 
20 See 2024 REGULATORY IMPACT ANALYSIS, supra note 19, at 29–34. 
21 Id. at 34 tbl. 11. This range reflects a 3% discount rate. Id. Applying a 7% discount rate, the benefits would range 
from $56.4 million to $194.3 million. Id. As discussed in Part IV below, a 2% discount rate would be most 
appropriate. 
22 Id. at 28. Many of the premiums used in this analysis preceded the National Flood Insurance Program’s Risk 
Rating 2.0 updates. See id. As HUD acknowledged, the rollout of Risk Rating 2.0 should bring premiums more in 
line with true risk going forward. See id. at 28 n.91.  
23 Id. at 28. 
24 Id. at 34–35. 
25 Id. at 35. 
26 Id. 
27 Id. 
28 See also Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1219 (D.C. Cir. 2004) (“The mere fact 
that the magnitude of [an effect] is uncertain is no justification for disregarding the effect entirely.”); Am. Trucking 
Ass’ns v. EPA, 175 F.3d 1027, 1052 (D.C. Cir. 1999) (rejecting the idea that EPA could ignore health effects that 
are “difficult, if not impossible, to quantify reliably”), rev’d on other grounds sub nom. Whitman v. Am. Trucking 
Ass’ns, 531 U.S. 457, 457 (2001). 
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result.”29 Agencies should weigh unquantified effects against monetized costs and benefits in 
accordance with their judgment and expertise.30  

This practice is affirmed in guidance reflecting economic best practices for conducting benefit-
cost analyses. For more than three decades and across administrations of both parties, including 
the first Trump Administration, executive guidance has recognized the significance of 
unquantified effects and explicitly instructed agencies to consider them in their economic 
analyses.31 Specifically, Executive Order 12,866, which governs how agencies conduct economic 
analysis, directs that “[c]osts and benefits shall be understood to include both quantifiable 
measures (to the fullest extent that these can be usefully estimated) and qualitative measures of 
costs and benefits that are difficult to quantify, but nevertheless essential to consider.”32 
Similarly, Circular A-4—the Office of Management and Budget’s (OMB) guidance on best 
practices for regulatory analysis—advises agencies to “carry out a careful evaluation of non-
quantified benefits and costs,” cautioning that “some important benefits and costs . . . may be 
inherently too difficult to quantify or monetize.”33  

When HUD updates its assessment of the costs and benefits of the Proposed Rule, it must do so 
evenhandedly. It is impermissible to “put a thumb on the scale” by under- or overvaluing key 
effects,34 regardless of whether they can be fully quantified and monetized. Based on the RIA, 
HUD concluded that the 2024 Rule’s benefits outweighed its costs.35 Now, to rescind the 2024 
Rule, HUD must consider all of these now-forgone benefits. Instead, it overlooks them entirely. 
HUD’s failure to consider the substantial forgone benefits from rescinding the 2024 Rule violates 
the standards of reasoned decisionmaking. 

II. HUD Fails To Explain Its Change in Position on the Justification for the 2024 Rule. 

When an agency changes its position from a past rulemaking, including by rescinding a prior rule, 
it must provide “a reasoned explanation . . . for disregarding facts and circumstances that underlay 
or were engendered by the prior policy.”36 In the Proposed Rule, however, HUD does not explain 

 
29 Sinclair Wyo. Refining Co. LLC v. EPA, 101 F.4th 871, 889 (D.C. Cir. 2024). 
30 See Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 235 (2009) (Breyer, J., concurring in part and dissenting in 
part) (writing approvingly of EPA’s ability to “describe environmental benefits in non-monetized terms and to 
evaluate both costs and benefits in accordance with its expert judgment and scientific knowledge”). 
31 See Exec. Order. 12,866 § 1(a), 58 Fed. Reg. 51735, 51735 (Oct. 4, 1993).   
32 Id.  
33 OFF. MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 26–27 (2003), https://perma.cc/BX8R-TGK6 
[hereinafter 2003 CIRCULAR A-4]; see also  OFF. MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 5, 44 
(2023), https://perma.cc.CH4U-LA5C [hereinafter 2023 CIRCULAR A-4] (explaining that assessing net monetized 
benefits alone can be “misleading” because “the policy that most enhances social welfare will not necessarily be the 
one with the largest quantified and monetized net-benefit estimate.”). As discussed further below, OMB has revoked 
the 2023 Circular A-4 and reverted back to the 2003 version. See infra Part IV. 
34 Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1198 (9th Cir. 2008); see 
also Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011) (chastising the agency for “inconsistently 
and opportunistically fram[ing] the costs and benefits of the rule [and] fail[ing] adequately to quantify the certain 
costs or to explain why those costs could not be quantified”). 
35 2024 Rule, 89 Fed. Reg. at 30896; see also id. at 30872, 30895.  
36 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516 (2009). 
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its departure from its prior conclusions that the 2024 Rule was necessary to address climate 
change’s effects on flood risk and that its benefits outweighed its costs. Instead, HUD offers 
several vague reasons for rescinding the 2024 Rule, relying on evidence from that rule’s record—
even though HUD had already weighed and rejected those same arguments in the 2024 Rule. 

A. In the Proposed Rule, HUD makes no attempt to grapple with its prior conclusion 
that the 2024 Rule was justified. 

HUD previously concluded that the 2024 Rule was justified by the need to address climate 
change’s effects on flood risk and by its net benefits. As HUD explained in the 2024 Rule, “the 
likelihood that floods in coastal areas will become more frequent and damaging due to rising sea 
levels in future decades necessitates a stricter standard than the one currently in place.”37 To 
support this conclusion, HUD cited multiple peer-reviewed studies about the escalating frequency 
and severity of flooding due to climate change.38 It also discussed how market failures lead to 
over-development in the floodplain and under-investment in insurance and flood mitigation 
infrastructure.39 As a result, “the risk of flood damage is transferred to the federal government,” 
creating financial liability and risk that taxpayers ultimately bear.40  

HUD then provided support for its chosen approach to addressing this problem. First, HUD 
explained that, in addition to being incomplete and outdated, the existing floodplain maps reflected 
historical trends and omitted climate change’s effects on flood risk.41  By contrast, the CISA 
approach would incorporate “the best available information regarding anticipated flood risk over 
the life of” HUD-assisted and -insured projects;42 it would also enable greater spatial targeting.43 
More accurately analyzing the flood risks affecting HUD-assisted and -insured properties would 
enable HUD to make “more judicious investment decisions.”44 HUD even simulated how applying 
the CISA approach could affect the designation of HUD-assisted and -insured properties as falling 
within, or outside of, the floodplain.45 This modeling revealed that a significant portion of recent 
HUD-assisted properties already faced “major, severe, or extreme risk” of flooding,46 and that the 
share of at-risk properties could increase dramatically over the coming decades.47 HUD also 
referenced several peer-reviewed studies to support its decision to set higher elevation standards 
for projects in the floodplain that are not subject to pre-approval requirements.48 

 
37 2024 Rule, 89 Fed. Reg. at 30902. 
38 2024 REGULATORY IMPACT ANALYSIS, supra note 19, at 1–3, 7. 
39 Id. at 3, 12–15. 
40 Id. at 15–16. 
41 Id. at 3, 5. 
42 Id. at 3. 
43 Id. at 3, 6. 
44 Id. at 3, 5. 
45 See id. at 8–12.  
46 Id. at 11. 
47 Id.  at 12. From 2021 to 2051, the portion of HUD properties estimated to be affected by 1-percent-annual-chance 
flooding events (100-year floods) rose from 11.3% to 23.4%, and the portion of HUD properties estimated to be 
affected by 0.2-percent-annual-chance flooding events (500-year floods) grew from 14.4% to 24.9%. Id. 
48 Id. at 16–19. 
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Finally, HUD assessed both the benefits and the costs of the 2024 Rule. As discussed in Part I 
above, for the 2024 Rule, HUD estimated the monetary value of avoiding property damages and 
relocation costs for homeowners and tenants.49 It also highlighted several non-monetized benefits, 
including the prevention of deaths, injuries, and illnesses associated with flooding.50 On the other 
side of the ledger, HUD analyzed the 2024 Rule’s construction costs.51 Overall, HUD concluded 
that the 2024 Rule’s benefits outweighed its costs.52 

The Proposed Rule fails to adequately explain why HUD no longer considers the 2024 Rule 
necessary or benefit-cost justified. HUD highlights only the cost savings from rescinding the 2024 
Rule, barely acknowledging the forgone benefits (as discussed in Part I above),53 and HUD also 
fails to rationally explain the shift in its benefit-cost calculus (as explained in the next Subpart). In 
other words, HUD provides no explanation for “disregarding facts and circumstances that underlay” 
the 2024 Rule.54 

In rescinding the 2024 Rule, HUD must justify its departure from these prior findings. HUD now 
spends just a few paragraphs explaining the Proposed Rule’s 180-degree turn, and as discussed in 
the following section, provides an entirely inadequate explanation.55 HUD’s failure to justify its 
change in position is arbitrary and capricious.  

B. HUD’s stated justifications for rescinding the 2024 Rule rely on evidence that 
HUD had already weighed and rejected in the 2024 Rule.  

Instead of grappling with its prior analysis, HUD attempts to justify the Proposed Rule by vaguely 
referencing concerns about the 2024 Rule’s construction cost estimates, the indirect effects of 
those construction costs, the CISA approach, and the elevation requirements for certain projects.56 
But HUD bases all of these arguments on evidence from the 2024 Rule’s record, and HUD had 
already considered and rejected the same arguments in the 2024 Rule. Taking each purported 
justification for rescinding the 2024 Rule in turn: 

• Construction Cost Estimates: In the Proposed Rule, HUD suggests that it had previously 
underestimated the 2024 Rule’s construction costs, and that “[a]bsent additional analysis, 
it is not clear that potential reductions in insurance would offset current costs.”57 HUD 
bases this assertion on comments from the 2024 rulemaking;58 as HUD acknowledges, it 

 
49 Id. at 28–34. 
50 Id. at 34–35. 
51 Id. at 19–28. 
52 2024 Rule, 89 Fed. Reg. at 30896; see also id. at 30872, 30895.  
53 See Proposed Rule, 91 Fed. Reg. at 42686–67; see also supra Part I. 
54 See Fox, 556 U.S. at 516. 
55 See Proposed Rule, 91 Fed. Reg. at 42686–67. 
56 See id.  
57 Id. at 42686. 
58 Id. HUD presumably intended to refer to reductions in insurance premiums, not simply “reductions in insurance” 
(for instance, in insurance uptake or coverage). The 2024 Rule’s estimates of avoided property damages reflected 
reductions in insurance premiums. 2024 REGULATORY IMPACT ANALYSIS, supra note 19, at 28. 
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did not conduct its own “revised cost analysis for the purposes of [the Proposed Rule].”59 
But in the 2024 Rule, HUD had concluded that the 2024 Rule’s benefits outweighed its 
costs,60 even taking those same comments into account.61  
 

• Indirect Effects of Construction Costs: Again citing public input provided during the 2024 
rulemaking for support, HUD asserts in the Proposed Rule that the 2024 Rule’s 
construction costs “would likely result in several negative outcomes.”62 In particular, HUD 
expresses concern that these costs could “be[] passed on to individual potential homebuyers” 
and could “slow[] down housing development in relevant communities” by 
disincentivizing builders.63 But HUD had already considered these arguments in the 2024 
Rule, alongside some commenters’ contrary predictions that the 2024 Rule would improve 
housing affordability.64 Ultimately, HUD had concluded in the 2024 Rule that the “savings 
benefits of modern building codes on housing outweigh any impacts on housing 
affordability” and that federal investment in flood-prone housing “does not increase the 
availability of safe affordable housing units.”65 
 

• CISA Approach: In the Proposed Rule, HUD obscurely alludes to “input from the public” 
during the 2024 rulemaking that “conveyed serious concerns with [the CISA approach].”66 
Yet HUD had already addressed this public input in the 2024 Rule.67 For instance, in 
response to commenters’ concerns about the currently limited availability of data needed 
to accurately implement the CISA approach, HUD had emphasized that the 2024 Rule had 
offered two alternative methods for defining the floodplain for this very reason.68 As for 
the worry that this three-tiered approach would prove overly complex and confusing—the 
only specific concern highlighted in the Proposed Rule69—HUD had previously concluded 
that the 2024 Rule “provides sufficient direction” and had reiterated that it “intends to roll 
out ample training and technical assistance with this rule.”70  
 

 
59 Proposed Rule, 91 Fed. Reg. at 42686 n.5. 
60 2024 Rule, 89 Fed. Reg. at 30895; see also id. at 30,872, 30,896. 
61 See id.  at 30901. The Proposed Rule arguably acknowledges that HUD responded to these comments. See 
Proposed Rule, 91 Fed. Reg. at 42686 (“In response to these comments HUD reaffirmed its estimates.”). 
62 Proposed Rule, 91 Fed. Reg. at 42686. 
63 Id. 
64 2024 Rule, 89 Fed. Reg. at 30870–72. 
65 Id.  at 30871–72. 
66 Proposed Rule, 91 Fed. Reg. at 42686. 
67 2024 Rule, 89 Fed. Reg. at 30863–65. 
68 Id. at 30864–65. To the extent that some communities may lack the necessary data to follow any of the three 
available approaches, HUD underscored that the 2024 Rule would still permit these communities to use the best 
available data, same as they could before the 2024 Rule. Id. at 30863. 
69 See Proposed Rule, 91 Fed. Reg. at 42686–67. 
70 2024 Rule, 89 Fed. Reg. at 30863. 
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• Prohibitive Elevation Requirements: Finally, in the Proposed Rule, HUD points to 
“prohibitive elevation requirements for substantial improvement of existing HUD-assisted 
properties” as an additional reason to rescind the 2024 Rule. 71  In particular, HUD 
“estimates that 9.31% of the existing Public Housing portfolio and 7.1% of the existing 
Multifamily-assisted and -insured portfolios are located in the [Federal Flood Risk 
Management Standard] floodplain” and that “[t]he majority of these properties are garden-
style units that are difficult to elevate.”72 But the 2024 Rule had already addressed the 
feasibility and costs of elevating HUD-assisted buildings, including multifamily garden-
style units.73 In the 2024 Rule, HUD had predicted that “most substantially rehabilitated 
multifamily properties will meet the mitigation standards by means other than elevation,” 
such as by “scal[ing] back construction work” on these existing units to avoid the 
designation of “substantial” improvement.74  Regardless of these challenges, HUD had 
previously concluded that the 2024 Rule’s benefits outweighed its costs.75 

The 2024 Rule thus already rejected each argument that the Proposed Rule raises to justify 
rescinding it, and the Proposed Rule contains no new information or analysis to dispute the 2024 
Rule’s findings. HUD therefore failed to articulate a reasoned explanation for the Proposed Rule’s 
about-face.76 

III. HUD Fails To Consider Reasonable Alternatives To Rescinding the 2024 Rule. 

When issuing any rule, an agency must consider obvious alternatives to its chosen course of action 
and explain why it rejected those options.77 In the context of a repeal, the Supreme Court has 
clarified that the agency “must consider the ‘alternative[s]’ that are ‘within the ambit of the existing 
[policy],’” such as a partial repeal.78  Yet in the Proposed Rule, HUD does not consider any 
reasonable alternatives to fully rescinding the 2024 Rule.  

HUD need not look beyond its own Proposed Rule to identify several reasonable alternatives to 
fully rescinding the 2024 Rule. For instance, HUD expresses concern in the Proposed Rule about 
the effects of the 2024 Rule on “low-to-moderate income potential homebuyers.”79 To limit the 
2024 Rule’s effects on individual homebuyers, HUD could have considered applying the 2024 
Rule’s heightened standards to a smaller subset of HUD programs. HUD also criticizes the 2024 

 
71 Proposed Rule, 91 Fed. Reg. at 42686–87. 
72 Proposed Rule, 91 Fed. Reg. at 42687. 
73 2024 REGULATORY IMPACT ANALYSIS, supra note 19, at 21–22, 24–25 & tbl. 5, 26–28 & tbls. 7a–7b. 
74 Id. at 26–27; see also id. at 21–22. 
75 2024 Rule, 89 Fed. Reg. at 30896; see also id. at 30,872, 30,895. 
76 See Fox, 556 U.S. at 516. 
77 See, e.g., State Farm, 463 U.S. at 51; Spirit Airlines, Inc. v. U.S. Dep’t of Transp. & Fed. Aviation Admin., 977 
F.3d 1247, 1255 (D.C. Cir. 2021); Yakima Valley Cablevision, Inc. v. FCC, 791 F.2d 737, 746 & n.36 (D.C. Cir. 
1986); 10 Ring Precision, Inc. v. Jones, 722 F.3d 711, 724 (5th Cir. 2013) (citing Nat’l Shooting Sports Found, Inc. 
v. Jones, 716 F.3d 200, 215 (D.C. Cir. 2013)). 
78 Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 30, 33 (2020) (quoting State Farm, 463 U.S. 
at 51). 
79 Proposed Rule, 91 Fed. Reg. at 41686. 
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Rule’s elevation requirements for substantial improvements to existing HUD-assisted properties.80 
HUD could also have considered applying the 2024 Rule’s elevation requirements only to new 
construction. Other potential alternatives to a full rescission include, but are not limited to, 
delaying the 2024 Rule’s compliance deadlines, modifying the three-tiered approach to defining 
the floodplain, or applying the 2024 Rule’s resilience standards only to developers of a particular 
size. Rescinding the 2024 Rule without any consideration of reasonable alternatives violates the 
standards of reasoned decisionmaking. 

IV. HUD Should Use a 2% Discount Rate in Any Future Analysis of Forgone Benefits. 

In economic analysis, a discount rate is used to translate impacts that occur at different timescales 
into a common present value.81 When HUD reintegrates its consideration of forgone benefits into 
its final analysis, it should use a 2% discount rate, as consistent with best economic practice. This 
would be an important update to the 2024 Rule’s RIA, in which HUD used 3% and 7% discount 
rates. 

OMB’s Circular A-4 provides guidance to federal agencies on conducting regulatory analysis.82 
The 2003 version of Circular A-4 contained extensive guidance for agencies on conducting 
economic analysis, including discounting. In particular, the 2003 Circular endorsed default 
annual discount rates of 3% and 7%.83 But those prescriptions have grown outdated over time, 
with developments in economic data and practices. Most notably, many experts have observed 
that economics and current financial data no longer support the use of such high discount rates. 
In 2017, the Council of Economic Advisers explained that “real interest rates around the world 
have come down since” the 2003 Circular, and that recent “evidence supports lowering these 
discount rates”: specifically, that the so-called consumption-based rate should be lowered from 
3% down to 2% or lower.84 Independent experts have also noted that recent evidence and 
scholarship supports lower discount rates of about 2%.85 The discount rates called for in the 2003 
version of Circular A-4 also greatly devalued long-term effects.86  

 
80 Id. at 41686–87. 
81 2023 CIRCULAR A-4, supra note 33, at75; see also 2003 CIRCULAR A-4, supra note 33, at 32. 
82 2023 CIRCULAR A-4, supra note 33, at 1; see also 2003 CIRCULAR A-4, supra note 33, at 1. 
83 2003 CIRCULAR A-4, supra note 33, at 33–34. Importantly, these were default rates and were never appropriate to 
apply in all circumstances. For example, OMB has recognized since at least 2010 that when calculating the climate 
costs imposed by greenhouse gas emissions, which were measured in consumption-equivalent units, a discount rate 
based on the rate of return to capital (such as the 7% default rate) is not appropriate. See OFF. OF MGMT. & BUDGET, 
RESPONSE TO COMMENTS: SOCIAL COST OF CARBON FOR REGULATORY IMPACT ANALYSIS UNDER EXECUTIVE 
ORDER 12,866 at 22 (2015), https://perma.cc/J8CQ-LLV7 (explaining approach taken since 2010). 
84 COUNCIL OF ECON. ADVISERS, DISCOUNTING FOR PUBLIC POLICY: THEORY AND RECENT EVIDENCE ON MERITS OF 
UPDATING THE DISCOUNT RATE 1 (2017), https://perma.cc/46UQ-LYAQ.  
85 See, e.g., Peter H. Howard et al., U.S. Benefit-Cost Analysis Requires Revision, 380 SCIENCE 803, 803 (2023). 
86 For instance, a policy that would yield a $100 billion benefit in 30 years (undiscounted) would be valued at only 
$13 billion using a 7% discount rate and approximately $41 billion at a 3% rate. See id. At the 2% rate favored by 
modern economic literature and data, that same $100 billion benefit in 30 years would instead be valued at over $55 
billion.  
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In 2023, OMB updated Circular A-4 to incorporate economic scholarship and data from the past 
20 years. The revised Circular used recent data to derive a default annual discount rate of 2%.87 
The revision underwent expert peer review, with reviewers expressing support for key revisions 
in the updated Circular88 and recognizing that an update was overdue.89 Many public 
commenters—including experts from the nation’s top universities and a group of 102 economists 
that featured the 2024 Nobel Prize in Economics recipient Daron Acemoglu—also supported the 
proposed changes.90 Expert peer reviewers widely supported discarding the 7% discount rate and 
lowering the discount rates overall to around 2%.91 OMB responded to all the peer-review and 
public comments, and in so doing, further justified the recommendation of a 2% discount rate.92 

OMB has posted a rescission of the 2023 update to Circular A-4 and reinstatement of the 2003 
Circular A-4.93 “[I]ndependent and external peer review,” like the review OMB conducted in 
2023, is legally required before any such revocation can occur.94 To date, no such review has 
been conducted, undermining the lawfulness and legitimacy of the OMB rescission of the 2023 
update. 

The 2% discount rate used in the updated guidance reflects current economic data and evidence 
and is therefore the reasonable choice for future analysis of the Proposed Rule’s forgone benefits.   

 
87 2023 CIRCULAR A-4, supra note 33, at 77. 
88 See ICF Int’l, Individual Peer Reviewer Comments on Proposed OMB Circular No. A-4, “Regulatory Analysis” 4 
(Aug. 3, 2023) (Harvard University professor Joseph Aldy: “Overall, this is a quality guidance document that 
generally reflects well the state of knowledge in the academic literature.”); id. at 80 (Yale University professor 
Kenneth Gillingham: “[T]he proposed guidance is a major step forward.”); id. at 95 (University of California-
Berkeley professor Christina Romer: “The proposed revision of OMB Circular A-4 is an ambitious and welcome 
step. . . . The revised guidance is exceptionally well researched and documented . . . [and] should help to improve 
and standardize regulatory analysis throughout the federal government.”). 
89 E.g., id. at 29 (University of Pennsylvania professor Cary Coglianese: “[I]t is rather astonishing that Circular A-4 
has not been updated in twenty years.”). 
90 Comment Letter from 102 Economists on the Proposed Revisions to Circular A-4 (June 20, 2023), 
https://perma.cc/ZG9B-BNGB. Another letter from 19 economists also noted that “the proposed revisions bring the 
Circular A-4 guidance more in line with the teachings and research of modern economics and represent a valuable 
revision to A-4.” David Autor et al., Comment Letter on the Proposed Revisions to Circular A-4 (May 30, 2023), 
https://perma.cc/3BJ6-7M6A. 
91 See, e.g., ICF Int’l, supra note 88, at 71 (Dr. Gillingham: “In the proposed guidance, the 7% rate is discarded and 
deemed generally inappropriate for a social rate of discount . . . I agree with this assessment and I believe it is 
supported by the literature.”); id. at 81 (Resources for the Future president William A. Pizer endorsing the use of a 
2% discount rate); id. at 97 (Dr. Romer recommending the use of discount rates “in the range of 2 to 3%”); id. at 105 
(Vanderbilt University professor W. Kip Viscusi recommending rates of 2 and 3%). 
92 OFF. OF MGMT. & BUDGET, OMB CIRCULAR NO. A-4: EXPLANATION AND RESPONSE TO PUBLIC INPUT (NOV. 9, 
2023), https://perma.cc/C258-7383. 
93 OFF. OF. MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, RECISSION AND REINSTATEMENT OF CIRCULAR A-4 
(Feb. 12, 2025), https://perma.cc/VN23-NZUT. 
94 Consolidated Appropriations Act of 2001 § 624(d), Pub. L. No. 106-554, § 624, 114 Stat. 2763 (2000); see also 
MAX SARINSKY & JASON A. SCHWARTZ, INST. FOR POL’Y INTEGRITY, THE LEGAL DYNAMICS OF RESCINDING THE 
CIRCULAR A-4 UPDATE: REQUIREMENTS FOR PEER REVIEW AND REASONED ANALYSIS (2025), 
https://policyintegrity.org/publications/detail/the-legal-dynamics-of-rescinding-the-circular-a-4-update. 
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V. Federal Efforts To Eliminate Climate Change-Informed Floodplain Mapping and 
Standards Have Important Informational Costs for States and Localities. 

The Proposed Rule will eliminate creation of updated floodplain maps that could provide 
information to localities making decisions about how and where to build to limit future damages 
from flooding. While HUD’s Proposed Rule affects floodplain mapping limited to a specific set 
of HUD-assisted and -insured projects, it is part of a larger federal reversion back to defining the 
floodplain based on historical, rather than forward-looking, data. As discussed above, the Biden 
Administration had previously sought to modernize federal estimation of the floodplain to reflect 
the best available science, including forward-looking projections of climate change, and to update 
federal guidelines for buildings constructed in the floodplain to improve their resiliency.95 For 
instance, alongside HUD’s 2024 Rule, the Federal Emergency Management Agency (FEMA) had 
finalized a similar regulatory update to improve the resilience of floodplain estimation and 
management.96 But in January 2025, the second Trump Administration revoked the executive 
orders that directed agencies to use forward-looking information to define the floodplain,97 and 
two months later, FEMA announced it was ending enforcement of its floodplain management 
standards.98  

Collectively, these rollbacks leave localities dependent on the historical and often outdated NFIP 
maps for their decisionmaking regarding zoning, building codes, permitting of new construction, 
and public infrastructure investments. The collective costs of the Proposed Rule and other efforts 
to reverse updated floodplain mapping will vary from place to place, depending not just on physical 
factors like the degree and type of flood risk over time but also on other variables like property 
values and state and local policy. But regardless of this variation, when localities and states have 
the best information on future flood risk, they can make decisions about where and how to build 
that save considerable resources over the long-term. For example, the National Institute of 
Building Sciences has found that constructing new buildings to updated flood resiliency standards 
may yield up to $7 in future savings for every $1 spent upfront.99  

Localities and states may fail to make these investment decisions in the appropriate locations if 
they rely on backward-looking, historical floodplain maps rather than forward-looking projections 
that incorporate climate change impacts like sea level rise and more extreme precipitation events.  
Below, we discuss the insufficiencies of the historical federal approach to flood zone mapping and 
an illustrative example from New York City that helps indicate the consequences of 
decisionmaking based on outdated flood maps.  

 
95 See supra at 1.  
96 Updates to Floodplain Management and Protection of Wetlands Regulations To Implement the Federal Flood Risk 
Management Standard, 89 Fed. Reg. 56929 (July 11, 2024). 
97 Proposed Rule, 91 Fed. Reg. at 42685. 
98 Press Release, Fed. Emergency Mgmt. Agency, FEMA Eases Floodplain Requirements for Federally Funded 
Projects, Reducing Burden on American Communities (Mar. 25, 2025), https://perma.cc/JRC8-7P9B. 
99 See NAT’L INST. BLDG. SCIS., NATURAL HAZARD MITIGATION SAVES 9–10 tbls. 2–4 (2019), 
https://perma.cc/X9EF-8VC8. 
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Congress passed the National Flood Insurance Act of 1968 to establish flood risk zones and 
provide federally-backed flood insurance through the National Flood Insurance Program 
(NFIP).100 This national flood insurance is available to residents of municipalities that adopt 
minimum floodplain standards to regulate residential and commercial development in the 
floodplain. 101  For decades, FEMA has overseen flood zone mapping for the NFIP using a 
backward-looking, historical model. 102  These Flood Insurance Rate Maps (FIRMs) do not 
incorporate projected future climate change,103 and because most of them have not been updated 
in years, they may further fail to capture climate change that has already occurred.104  

Because localities participating in the NFIP must at a minimum adopt the FIRMs, 105  these 
historical maps may often provide a default choice for localities’ decisionmaking.106 But these 
maps are by nature inappropriate for forward-looking consideration of where to build and what 
building standards to apply to construction in the floodplain. Though the FIRMs set a floor rather 
than a ceiling, leaving participating municipalities free to adopt forward-looking maps, it may be 
prohibitively expensive for resource-strapped municipalities to undertake this mapping on their 
own (or to pay for mapping by private entities). Federal efforts that would have made such 
forward-looking maps available to municipalities therefore would likely have provided important 
informational benefits. These informational benefits would have functioned as a public good, 
improving the quality of decisionmaking, by the federal government, states, and localities.107 

A review of the expected expansion of the floodplain can help conceptualize the scale of potential 
damages from making investments based on backward-looking maps. Through its effects on sea 

 
100 See 42 U.S.C. § 4001 et seq. 
101 See 42 U.S.C. § 4022; see also CONG. RSCH. SERV., IF10988, A BRIEF INTRODUCTION TO THE NATIONAL FLOOD 
INSURANCE PROGRAM 1 (2025). 
102 See 2024 REGULATORY IMPACT ANALYSIS, supra note 19, at 5. 
103 See id.; see also GOV’T ACCOUNTABILITY OFF., FEMA FLOOD MAPS: BETTER PLANNING AND ANALYSIS NEEDED 
TO ADDRESS CURRENT AND FUTURE FLOOD HAZARDS 20 (2021), https://perma.cc/A79D-TJJC. 
104 OFF. INSPECTOR GEN., FEMA NEEDS TO IMPROVE MANAGEMENT OF ITS FLOOD MAPPING PROGRAMS 3 (2017) 
(concluding that 42% of FEMA’s maps were out of date as of 2016); see also Understand the differences between 
FEMA flood zones, FIRST STREET, https://help.firststreet.org/hc/en-us/articles/360048256493-Understand-the-
differences-between-FEMA-flood-
zones#:~:text=They%20can%20also%20often%20be,the%20agency%20to%20do%20so (last visited Aug. 26, 
2026) (“[U]nder federal law, FEMA is required to assess the need to revise and update flood maps every 5 years, but 
Congress does not provide sufficient funding for the agency to do so. As a result, 75% of FIRMs are out of date, 
with 11% dating back to the 1970s and 1980s.”). 
105 See 42 U.S.C. § 4022; see also CONG. RSCH. SERV., supra note 101, at 1. 
106 Charting unknown waters: Understanding federal flood maps, AM. FLOOD COALITION (2020), 
https://perma.cc/J92Q-48HJ (“Communities also use [federal flood maps] for city and regional planning, referencing 
these maps when implementing local building and zoning codes. Federal flood maps help communities set local 
regulations around floodplains and make decisions to allow development in certain areas.”). 
107 Public goods are not bought and sold in markets, making it difficult to monetize them. Nonetheless, the 
economics literature has proposed several approaches. See Diane Coyle & Annabel Manley, What Is the Value of 
Data? A Review of Empirical Methods, 38 J. ECON. SURVEYS 1317, 1319 – 31 (2024); see also Fatemeh A. Zeleti et 
al., Exploring the Economic Value of Open Government Data, 33 GOV’T INFO. Q. 535, 541–43 (2016); Zhifang Tu 
& Jiashu Shen, Economic Valuation of Open Research Data, RSCH. EVALUATION, 1, 9, Aug. 30, 2024; ALICIA 
HOFELICH MOHR ET AL., ASSOC. RSCH. LIBRARIES & U.S. NAT’L SCI. FOUND., MAKING RESEARCH DATA PUBLICLY 
ACCESSIBLE: ESTIMATES OF INSTITUTIONAL & RESEARCHER EXPENSES 23 (2024), https://perma.cc/LKB5-K4YD. 
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level rise, precipitation events, and storm surge, climate change will increase both the frequency 
and the severity of climate change in many places throughout the United States.108 The Fifth 
National Climate Assessment estimated that U.S. annual average losses from floods would rise by 
26.4% from 2020 to 2050.109 In 2020, over 14.6 million properties in the United States fell within 
the 1-percent-annual-chance floodplain; by 2050, the number of at-risk properties is expected to 
rise by 11%.110 And current floodplain maps generally omit risks associated with pluvial (that is, 
surface water) flooding, even though climate change will drive more frequent and severe 
precipitation events.111 Climate models project that, in some parts of the country, the amount of 
precipitation that falls in the most intense 1% of precipitation events will increase by 40% or more 
by the end of the century, increasing the associated flood risk.112  

And climate change’s effects on flooding are not limited to the future. Across the country, 40% of 
all NFIP claims relate to homes that lie beyond the 1-percent-annual-chance floodplain (as defined 
based on historical data).113 A recent peer-reviewed study estimated that 83% of properties at risk 
of flooding already fall outside of the 1-percent-annual-chance floodplain.114 Moreover, FEMA 
previously attributed the 660% increase in flood insurance claims between 1980 to 2000 ($9.4 
billion) and 2000 to 2020 ($62.2 billion) to climate change.115 

Some localities, such as New York City, that are undertaking their own efforts to integrate climate 
change into their floodplain management and decisionmaking can help provide a useful illustration. 
Comparing these historical and forward-looking maps can help reveal how large the discrepancies 
can be between these two estimates of the floodplain.116 For example, the New York City Panel 
on Climate Change has projected that the mean sea level could rise between 12 and 23 inches by 
2050 and between 21 and 45 inches by the 2080s.117 With this scale of sea level rise, what is 
currently a 1-percent-annual-chance flood could become up to five times likelier in parts of the 
city—in other words, a 100-year flood could become a 20-year flood.118 The Office of the New 

 
108 Alexa K. Jay et al., Overview: Understanding Risks, Impacts, and Responses, in FIFTH NATIONAL CLIMATE 
ASSESSMENT 2, 20 (2023), https://nca5.climate.us/downloads/NCA5_Ch1_Overview.pdf. 
109 Id. at 20; see also Jesse D. Gourevitch et al., Unpriced climate risk and the potential consequences of 
overvaluation in US housing markets, 13 NATURE 250, 250 (2023). 
110 Gourevitch et al., supra note 109, at 250. These statistics are based on Representative Concentration Pathway 4.5. 
Id. 
111 Charting unknown waters: Understanding federal flood maps, supra note 106. 
112 Extreme Precipitation, GREAT LAKES INTEGRATED SCI. ASSESSMENTS, https://glisa.umich.edu/resources-
tools/climate-impacts/extreme-precipitation/ (last visited Aug. 27, 2026). 
113 Floods Can Happen Anywhere – Be Prepared with Flood Insurance, FED. EMERGENCY MGMT. AGENCY (last 
updated Aug. 6, 2025), https://www.fema.gov/blog/floods-can-happen-anywhere-be-prepared-flood-insurance. 
114 Gourevitch et al., supra note 109, at 253. 
115 Climate Change Increases Risk of Flooding, FED. EMERGENCY MGMT. AGENCY, 
https://web.archive.org/web/20241026031837/https://www.floodsmart.gov/climate-change (last visited Aug. 27, 
2026). FEMA appears to have removed this statistic from its current website. 
116 See, e.g., NYC Coastal Flood Hazard Mapper, N.Y.C. DEP’T OF CITY PLANNING, 
https://experience.arcgis.com/experience/0d0603210dde48ad92b77d0efd14eff6/ (enabling comparisons between the 
FEMA floodplain and New York City’s future projections of the floodplains, which account for climate change). 
117 Flooding, N.Y.C. HAZARD MITIGATION, https://perma.cc/4HER-MBLW (last visited Aug. 26, 2026). 
118 Id. 
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York City Comptroller has estimated that, due to climate change, the current value of the city’s 
real estate at risk of coastal flooding will increase by 38% (to $242 billion) by the 2050s.119 This 
expansion of the floodplain will jeopardize $3.1 billion in annual projected property tax revenues 
(based on current property values).120 And “[p]ublic housing will be particularly impacted,” with 
26% of New York City Housing Authority buildings expected to lie within the 100-year floodplain 
by 2050 (compared to 17% in 2022).121 

Even before accounting for these future changes, the federal government’s floodplain maps have 
failed to keep pace with the New York City’s actual flood risk. To illustrate, between Hurricane 
Sandy in October 2012 and April 2023, over 4,400 repetitive loss claims were filed through NFIP 
for structures in New York City, for damages totaling $263 million.122 Nearly half of the affected 
structures (42%) fell beyond the 1-percent-annual-chance floodplain.123  The expected effects of 
climate change will exacerbate this problem, as historical data becomes even less relevant for 
predicting future risk. 

To be sure, HUD’s Proposed Rule affects only a small subset of HUD-assisted and -insured 
buildings. But as sea level rises and extreme precipitation events grow increasingly severe and 
frequent, the federal government’s broader decision to revert back to outdated, backward-looking 
flood maps will rack up potentially massive costs. These costs will hit all levels of government—
federal, state, and local—before falling on individuals and communities who rely on these 
governments to make informed and rational decisions about where and how to build homes and 
infrastructure. 

VI. HUD Should Disclose Whether It Used Artificial Intelligence Tools To Develop The 
Proposed Rule, and Provide Relevant Information about Its Use of Any Such Tools. 

Artificial intelligence (A.I.) has the potential to bring greater efficiency to the complex world of 
federal rulemaking, but it also raises concerns about transparency and integrity in agencies’ 
decisionmaking processes. To address these concerns and to develop best practices for using A.I. 
in federal rulemaking, agencies should make efforts to inform the public about what role A.I. 
plays in their decisions. By disclosing when and how they use A.I. in the regulatory process, 
agencies can offer an opportunity for public input on the design and application of A.I. tools that 
will lead to better-informed and more transparent decisions by government and facilitate 
knowledge-sharing that can inform future rulemakings across agencies. For further 

 
119 OFF. OF THE N.Y.C. COMPTROLLER, BUR. OF POL’Y & RSCH., TEN YEARS AFTER SANDY: BARRIERS TO 
RESILIENCE 4–5 (2022), https://perma.cc/GE7R-54F9. 
120 Id. at 5. This statistic is based on current property values. Id. 
121 Id. 
122 Flooding, N.Y.C. HAZARD MITIGATION, supra note 117. A repetitive loss claim is a claim filed after the 
policyholder has already received at least one other payout of at least $1,000 for flooding at the same property in the 
last ten years. Id. 
123 Id. 
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recommendations on how agencies can responsibly and transparently use A.I., see Policy 
Integrity’s report discussing challenges and opportunities for A.I. use in rulemaking.124 

In accordance with Executive Order 13,960, issued during President Trump’s first 
administration, federal agencies should seek to “foster public trust and confidence” in their use 
of A.I. tools.125 To achieve this goal, agencies must ensure that the “operations and outcomes” of 
their use of A.I. are “sufficiently understandable by subject matter experts, users, and others.”126 
Agencies should ensure that A.I. use is “well documented and traceable,” including the “design, 
development, acquisition, and use of AI, as well as relevant inputs and outputs of particular AI 
applications.”127 And agencies must be “transparent in disclosing relevant information regarding 
their use of AI to appropriate stakeholders, including the Congress and the public.”128  

Per , agencies must “implement minimum risk management practices” for any A.I. use that could 
have “significant impacts when deployed,” and must further “prioritize the use of AI that is safe, 
secure, and resilient.”129 Where “proper risk mitigation is not possible, agencies must cease the 
use of the AI.”130 And OMB directs agencies to “provide an option for end users and the public 
to submit feedback on the use case” for A.I. tools, including the “design, development, and use 
of the AI,” and to “use such feedback to inform agency decision-making regarding the AI.”131 

Accordingly, HUD should disclose whether it used A.I. tools in the development of this 
Proposed Rule. If HUD did use A.I. tools, it should identify: 

• (1) what task(s) the agency used A.I. tool(s) for (e.g., conducting research, reviewing 
public comments, or assisting with regulatory design);  

• (2) the A.I. domain(s) used (e.g., machine learning, reinforcement learning, transfer 
learning, or generative A.I.); 

• (3) the entity responsible for the tool(s) (e.g., developer, provider, or vendor), and the 
exact model and its corresponding version; 

• (4) the steps taken to ensure that data inputs on which the A.I. tool(s) relied were accurate 
and traceable, including the results of any A.I. impact or risk assessments; 

• (5) the steps taken to review the output of the A.I. tool(s) for hallucination, bias, or 
otherwise inaccurate or misleading representations; 

 
124 JACK JONES ET AL., INST. FOR POL’Y INTEGRITY, ARTIFICIAL INTELLIGENCE AND FEDERAL RULEMAKING: 
OPPORTUNITIES AND CHALLENGES (2026), https://policyintegrity.org/publications/detail/artificial-intelligence-and-
federal-rulemaking.  
125 Exec. Order No. 13,960, 85 Fed. Reg. 78939, 78940 (Dec. 8, 2020). 
126 Id. 
127 Id. 
128 Id. 
129 OFF. MGMT. & BUDGET, MEMORANDUM M-25-21: ACCELERATING FEDERAL USE OF AI THROUGH INNOVATION, 
GOVERNANCE, AND PUBLIC TRUST 3 (Apr. 3, 2025), https://perma.cc/M69E-SCXR. 
130 Id. 
131 Id. at 17. 
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• (6) the specific prompts and/or system instructions provided to the A.I. tool(s), to the 
extent that such prompts or instructions are necessary to understand and evaluate A.I. 
outputs that constitute “critical factual material” on which the agency relied;132 and 

• (7) if A.I. was used for a “high-impact” use,133 how the agency implemented each of the 
minimum risk management practices for “high-impact” A.I. use required by OMB.134 
 

Sincerely, 

Dena Adler, Senior Attorney 
Erin Shortell, Legal Fellow 

 
132 Air Transport Ass’n of Am. v. Fed. Aviation Admin., 169 F.3d 1, 7 (D.C. Cir. 1999). 
133 See OFF. MGMT. & BUDGET, MEMORANDUM M-25-21, supra note 129, at 3. 
134 Id. at 15–17. 


