
 
 

December 18, 2025 

 

To: Environmental Protection Agency  

 

Re: Hazardous and Solid Waste Management System: Disposal of Coal Combustion 

Residuals From Electric Utilities; Extension of an Alternative Closure Requirement 

Deadline, 90 Fed. Reg. 54,611 (Nov. 28, 2025) (EPA–HQ–OLEM–2025–2864) 

 

The Institute for Policy Integrity at New York University School of Law (Policy Integrity)1 

respectfully submits the following comments to the Environmental Protection Agency (EPA) 

regarding its Proposed Rule, Hazardous and Solid Waste Management System: Disposal of Coal 

Combustion Residuals From Electric Utilities; Extension of an Alternative Closure Requirement 

Deadline (Proposed Rule).2 Policy Integrity is a non-partisan think tank dedicated to improving 

the quality of government decisionmaking through advocacy and scholarship in the fields of 

administrative law, economics, and public policy. 

The Proposed Rule would extend by three years a closure deadline applicable to certain unlined 

surface impoundments of coal combustion residuals (CCRs).3 CCRs are byproducts of the 

burning of coal in coal-fired power plants and contain contaminants like mercury, cadmium, and 

arsenic.4 The Proposed Rule would amend a regulatory framework for CCR surface 

impoundments and landfills that was created by rules finalized in 2015 (the “2015 CCR Rule”),5 

further amending deadline provisions that were also amended in 2020 (the “2020 CCR Rule”).6 

Ultimately, the Proposed Rule would allow for up to a three-year delay in the retirement dates of 

11 coal plants.7 

This letter argues that the Proposed Rule is arbitrary and capricious because it fails to analyze 

potential negative impacts of the extension, including forgone benefits and increased emissions, 

 
1 This document does not purport to present the views, if any, of New York University School of Law. 
2 Hazardous and Solid Waste Management System: Disposal of Coal Combustion Residuals From Electric Utilities; 

Extension of an Alternative Closure Requirement Deadline, 90 Fed. Reg. 54,611 (proposed Nov. 28, 2025) 

[hereinafter Proposed Rule]. 
3 Id. at 54,611. 
4 Coal Combustion Residuals (CCR) Basics, EPA (last visited Dec. 15, 2025), https://perma.cc/3RRN-5TM5.  
5 Hazardous and Solid Waste Management System; Disposal of Coal Combustion Residuals From Electric 

Utilities, 80 Fed. Reg. 21,302 (Apr. 17, 2015) [hereinafter 2015 CCR Rule]. 
6 Hazardous and Solid Waste Management System: Disposal of Coal Combustion Residuals From Electric Utilities; 

A Holistic Approach to Closure Part A: Deadline To Initiate Closure, 85 Fed. Reg. 53,516 (Aug. 28, 2020) 

[hereinafter 2020 CCR Rule]. 
7 Proposed Rule, 90 Fed. Reg. at 54,616. 
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while instead only quantifying and monetizing benefits from alleged cost savings.8 It also uses an 

unreasonable and outdated discount value. 

I. EPA’s Failure To Evaluate Forgone Benefits from the Proposed Rule Is Arbitrary 

and Capricious. 

Under the Administrative Procedure Act, agency decisions must be “based on consideration of 

the relevant factors.”9 Forgone benefits are an important and relevant aspect of an agency 

decision10 yet EPA has failed to appropriately consider them in its analysis of the Proposed Rule. 

Accordingly, the agency has “failed to consider an important aspect of the problem,” and the 

Proposed Rule is arbitrary and capricious.11  

The Proposed Rule would extend by three years the deadline for closure of certain CCR surface 

impoundments.12 In the 2015 CCR Rule, EPA identified and quantified many benefits that can be 

attributed to more protective management of CCR landfills and surface impoundments.13 The 

2015 CCR rule detailed and analyzed 11 categories of monetized benefits as well as 11 

categories of unquantified benefits.14 In the 2020 CCR Rule, which addressed the closure 

timeline at issue in the Proposed Rule, EPA did not update its quantitative analysis but at least 

included a qualitative description of how the 2020 CCR Rule’s provisions would impact the 11 

monetized benefits categories in the 2015 CCR Rule’s Regulatory Impact Assessment15—

significantly, making clear that the timing of the closure deadline at issue in the Proposed Rule 

does impact at least some of the monetized benefits assessed in the 2015 CCR Rule. 

By delaying the compliance deadline for the covered facilities, the Proposed Rule would delay 

the realization of benefits associated with earlier closure of these facilities. Yet in the Proposed 

Rule, EPA does not include any meaningful discussion of the benefits—quantitative or 

qualitative—that were included in the 2015 CCR Rule originally setting up the regulatory 

framework for these impoundment closure deadlines and further discussed in the 2020 CCR 

Rule. It does not assert that it has reason to reject or discount the discussion of benefits in these 

 
8 See generally EPA, REGULATORY IMPACT ANALYSIS HAZARDOUS AND SOLID WASTE MANAGEMENT SYSTEM: 

DISPOSAL OF COAL COMBUSTION RESIDUALS FROM ELECTRIC UTILITIES; EXTENSION OF AN ALTERNATIVE CLOSURE 

REQUIREMENT DEADLINE (2025), https://perma.cc/BBK8-AUL6 [hereinafter Proposed RIA]. 
9 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 42 (1983). 
10 Id. at 43 (explaining that an agency must “examine the relevant data” and “articulate a satisfactory explanation for 

its action including a rational connection between the facts found and the choice made.”); Air All. Houston v. EPA, 

906 F.3d 1049, 1067–68 (D.C. Cir. 2018) (holding that EPA failed to explain how the harms that the Chemical 

Disaster Rule would have prevented were now only “speculative”); see also Mingo Logan Coal Co. v. EPA, 829 

F.3d 710, 730 (D.C. Cir. 2016) (Kavanaugh, J., dissenting) (explaining that considering the costs of a repeal “is 

common sense and settled law.”). 
11 State Farm, 463 U.S. at 43. 
12 Proposed Rule, 90 Fed. Reg. at 54,616. 
13 2015 CCR Rule, 80 Fed. Reg. at 21,462. 
14 Id. at 21,459–62. 
15 2020 CCR Rule, 85 Fed. Reg. at 53,559; EPA, REGULATORY IMPACT ANALYSIS, HAZARDOUS AND SOLID WASTE 

MANAGEMENT SYSTEM: DISPOSAL OF COAL COMBUSTION RESIDUALS FROM ELECTRIC UTILITIES; A HOLISTIC 

APPROACH TO CLOSURE PART A: DEADLINE TO INITIATE CLOSURE 3-9 to -12 (2020), https://perma.cc/S4K6-WKFD. 
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earlier rulemakings. Instead, the agency merely notes that “[t]o the extent” closure activities 

“result in human health and/or environmental benefits to surrounding populations (e.g., by 

reducing risk of releases and exposures due to extreme weather events during these years), it is 

possible that the proposed rule will reduce benefits.”16 This failure to assess these forgone 

benefits is arbitrary and capricious. 

II. EPA’s Failure To Analyze Potential Emissions Impacts of the Proposed Rule is 

Arbitrary and Capricious. 

EPA briefly acknowledges potential emissions impacts from the Proposed Rule but entirely fails 

to monetize, quantify, or even analyze these impacts, claiming that they are immaterially small 

and uncertain. Neither of these rationales for excluding the impacts holds water. 

EPA notes that the Proposed Rule “facilitates the continued operation of up to 11 . . . coal fired 

electric power plants beyond October 2028” and acknowledges that their continued operation 

“could lead to a marginal increase in national air emissions from power plants” compared to the 

baseline.17 However, EPA does not further assess this impact in any manner, instead summarily 

concluding that the “potential effects of this increase in air emissions is not expected to be 

material because the plants that would continue operating represent only about 5 percent of the 

total number of operating coal fired power plants in the U.S.”18 EPA’s threadbare consideration 

of this relevant aspect of the Proposed Rule is arbitrary and capricious. 

EPA cannot reasonably conclude that a value is immaterial on the grounds that it is a small 

percent of a larger figure. A “portion of a gargantuan” figure may itself “constitute[] a 

gargantuan” figure.19 And, indeed, that is likely the case here. As an illustrative example: 

According to EPA’s own data characterizing coal plants, the 11 plants that could delay 

retirement under the Proposed Rule emitted over 47,000 tons of sulfur dioxide in 2023.20 EPA 

has previously estimated that sulfur dioxide emissions cause $62,300 in health damage per ton 

emitted.21 These 11 plants, therefore, may collectively cause an estimated $2.95 billion in 

damages from just one pollutant, each year.22 Similarly, based on these plants’ 2023 carbon 

 
16 Proposed RIA, supra note 8, at 3-6 
17 Id. at 3-7. 
18 Id. 
19 Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1032 (5th Cir. 2019) (internal quotation omitted).  
20 Data was acquired by downloading the Table of Coal Plant Characteristics: 2024 excel file at the following 

webpage. EPA, Latest Emission Comparisons & Pollution Controls (last visited Dec. 12, 2025), 

https://www.epa.gov/power-sector/latest-emission-comparisons-pollution-controls (under “Coal-fired 

Characteristics and Controls: 2024). The data was then subset to include only the 11 plants listed in the Proposed 

Rule, which accounted for 19 coal-fired boilers in the dataset. Id.; Proposed Rule, 90 Fed. Reg. at 54,613–15. We 

then summed the column labelled “2023 SO2 (tons).” 
21 EPA, TECHNICAL SUPPORT DOCUMENT: ESTIMATING THE BENEFIT PER TON OF REDUCING DIRECTLY-EMITTED 

PM2.5, PM2.5 PRECURSORS AND OZONE PRECURSORS FROM 21 SECTORS, at 24 tbl. 10 (2023), 

https://perma.cc/Q9YW-CC6G. This table provides an estimation for damages for each ton emitted in the year 2030 

in 2019 dollars. Id. The $62,300 figure cited above accounts for the particulate matter-related benefits of reduced 

sulfur dioxide emissions derived from electric generating units. Id. 
22 47,368 tons of SO2/year multiplied by $62,300 damages/ton = $2,951,026,400. 
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dioxide emissions, the continued operation of these plants may yield an estimated $8.96 billion 

in forgone climate benefits every year.23 In contrast, the Proposed Rule anticipates only $7-$12 

million in annual cost savings—a rounding error compared to our back-of-the-envelope 

calculation of forgone benefits.24 In short, the fact that these coal plants represent “only about 5 

percent” of the number of U.S. coal plants says nothing about the absolute magnitude of the 

health and environmental harms that would stem from their continued operation.  

EPA cannot assume these forgone benefits are effectively zero and must conduct a proper 

analysis of the environmental and health costs of delaying the retirement of these plants. In its 

2015 CCR Rule, EPA did include an assessment of the monetized value of improved air quality 

from induced changes to power plant emissions associated with that rule, underscoring that an 

analysis is readily possible and relevant.25  

Nor can EPA claim these forgone benefits are too uncertain. EPA notes in the RIA that the 

Proposed Rule “could lead” to an increase in emissions,26 and explains in the Proposed Rule that 

it is uncertain which plants will actually delay retirement as a result of the Proposed Rule.27 This 

uncertainty is not a justification to effectively value the increased emissions at zero.28 An array 

of analytic tools could be employed to help assess the scope of this impact. As just one example, 

EPA assesses the potential benefits from the Proposed Rule—alleged cost savings from 

postponing closure costs—using high- and low-end scenarios to gauge potential impacts. EPA’s 

calculation acknowledges uncertainty, noting that “some units may nonetheless continue with 

current closure timelines” regardless of the Proposed Rule and therefore not postpone any costs 

associated with closure.29 But the agency does not assume that these postponed costs are 

therefore zero; instead, it analyzes a high-end estimate that assumes all plants will extend their 

operations and a low-end estimate that assumes nearly half the facilities will extend their 

operations.30 EPA should apply a comparable high- and low-end analysis to its consideration of 

emissions impacts—key inputs, like historic emissions performance and monetized impacts of 

air pollutant emissions, are available and well-established.31  

 
23 Following the same method outlined in note 20, but summing the column labelled “2023 CO2 (tons),” yielded 

40,185,305 tons of carbon dioxide from these 11 plants. Using a 2% discount rate and assuming emissions in 2028, 

EPA has estimated the costs of these emissions at $223/ton. EPA, Report on the Social Cost of Greenhouse Gases: 

Estimates Incorporating Recent Scientific Advances 154 tbl.A.5 (2023), https://perma.cc/9MD9-DZTY. It is 

appropriate to consider global climate damages, see Peter H. Howard & Jason A. Schwartz, Think Global: 

International Reciprocity as Justification for a Global Social Cost of Carbon, 42:S COLUM. J. ENVTL. L. 203, 206–

10 (2017), and uncertainty does not justify a failure to consider climate harms, see infra, note 31. 
24 Proposed RIA, supra note 8, at 3-6 ex. 3-2 (using a 3% discount rate). EPA’s estimates using a 7% discount rate 

are $17 to $27 million, which are still only a fraction of estimated forgone benefits. Id. 
25 2015 CCR Rule, 80 Fed. Reg. at 21,462. 
26 Proposed RIA, supra note 8, at 1-5, 3-7. 
27 Proposed Rule, 90 Fed. Reg. at 54,616. 
28 See Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 (9th Cir. 2008).  
29 Proposed RIA, supra note 8, at 3-2.  
30 Id. at 3-2 to -3. 
31 See, e.g., Power Plant Emissions, Compliance, and Allowance Data, EPA, https://campd.epa.gov/ (last visited 

Dec. 12, 2025); see also EPA, TECHNICAL SUPPORT DOCUMENT: ESTIMATING THE BENEFIT PER TON OF REDUCING 
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Moreover, EPA notes that it is issuing the Proposed Rule “in response to reports from the 

Department of Energy and the North American Electric Reliability Corporation (NERC) which 

indicate that retirement of coal-fired power generating assets could result in electric grid 

reliability risks”32 and that the rule facilitates the continued operation of certain coal plants “[t]o 

provide grid reliability.”33 EPA’s reasoning that continued operation of this discrete portion of 

the coal fleet is sufficiently meaningful that it could help provide grid reliability cannot be 

squared with its conclusion that the emissions impact from the same operations “is not expected 

to be material.”34  

III. EPA Cannot Reasonably Assume Zero Risk from Surface Impoundments. 

EPA fails to properly analyze the risk of increases in groundwater releases or failures in 

structural integrity of the ash ponds. Although EPA acknowledges “it is possible” that the 

Proposed Rule could result in risks from CCR management, including “leaking of contaminants 

into groundwater, blowing of contaminants into the air as dust, and the release from or the 

structural failure of CCR surface impoundments,” it later assumes that there will be no “dis-

benefits associated with groundwater releases or structural integrity due to these units delaying 

closure” because all relevant units are in compliance with the 2015 CCR Rule.35 EPA cannot 

reasonably make this assumption. In analyzing the 2015 CCR Rule, EPA acknowledged residual 

risk of structural failures.36 It found the rule would decrease—but not eliminate—risk.37 EPA 

cannot contradict its own prior analysis without justification.38 

 
DIRECTLY-EMITTED PM2.5, PM2.5 PRECURSORS AND OZONE PRECURSORS FROM 21 SECTORS, at 24 tbl. 10 (2023), 

https://perma.cc/Q9YW-CC6G. In addition to the pollution metrics provided in the linked Technical Support 

Document, the social cost of greenhouse gases (SC-GHG) is a metric developed over decades of work by 

government experts and academics to put into dollars the climate damages that each additional ton of greenhouse 

gases will contribute to, in terms of health effects, sea-level rise, agricultural losses, and other harms. In 2023, EPA 

completed a holistic update to its SC-GHG estimates, based on a rigorously peer-reviewed and transparent process. 

Note that the Trump administration has recently backed away from these calculations, on the grounds that the social 

cost of greenhouse gases is too uncertain to value. Off. of Mgmt. & Budget, Memorandum M-2527, Memorandum 

for Regulatory Policy Officers at Departments and Agencies and Managing and Executive Directors of 

Commissions and Boards Re: Guidance Implementing Section 6 of Executive Order 14154, Entitled “Unleashing 

American Energy” (May 5, 2025), https://perma.cc/AZN4-VQGH. But uncertainty is not a valid excuse for failing 

to estimate this key value, and if anything, uncertainty points toward higher values. See PETER HOWARD ET AL., 

INST. FOR POL’Y INTEGRITY, ZERO RATIONALITY: WHAT OIRA’S NEW MEMORANDUM GETS WRONG ON 

MONETIZING CLIMATE IMPACTS (May 2025), https://policyintegrity.org/files/publications/Zero_Rationality_Issue_ 

Brief_vf.pdf. See also Inst. for Pol’y Integrity et al., Comments on Failure to Monetize Greenhouse Gas Emissions 

in “Repeal of Greenhouse Gas Emissions Standards for Fossil Fuel-Fired Electric Generating Units” (Aug. 7, 2025). 
32 Proposed RIA, supra note 8, at 1-3. 
33 Id. at 1-5. 
34 Id. 
35 Id. at 3-6 to -7. 
36 See, e.g., EPA, REGULATORY IMPACT ANALYSIS: EPA’S 2015 RCRA FINAL RULE REGULATING COAL 

COMBUSTION RESIDUAL (CCR) LANDFILLS AND SURFACE IMPOUNDMENTS AT COAL-FIRED ELECTRIC UTILITY 

POWER PLANTS 9-29 to -35 (2015), https://perma.cc/CA68-G9X9. 
37 Id. 
38 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516 (2009) (“[R]easoned explanation is needed for 

disregarding facts and circumstances that underlay or were engendered by the prior policy.”). 
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IV. EPA Arbitrarily “Put[s] a Thumb on the Scale” By Ignoring These Impacts But 

Monetizing Alleged Cost Savings. 

Agency decisions that consider the benefits of its preferred action (here, the alleged cost savings) 

but that ignore important costs of its action are arbitrary and capricious.39 In the Regulatory 

Impact Analysis for the Proposed Rule, EPA calculates and monetizes the cost savings to 

industry of delaying impoundment closures.40 EPA asserts that “[t]he estimated annualized cost 

savings attributable to this proposed rule are approximately $7–12 million per year when 

discounting at 3% and $17–27 million per year when discounting at 7%.”41 But EPA fails to 

even qualitatively analyze the forgone benefits of the Proposed Rule, making this quantification 

misleading and incomplete. Because EPA impermissibly “put[s] a thumb on the scale” by 

undervaluing key effects, its lopsided analysis that quantifies asserted cost savings while 

ignoring major costs of the Proposed Rule is arbitrary and capricious.42 

V. EPA Arbitrarily Uses an Outdated Discount Rate. 

EPA’s use of an outdated discount rate for future costs and benefits arbitrarily inflates its 

anticipated monetized cost savings. The entirety of the Proposed Rule’s monetized cost savings 

arises from arbitrage between future and present expenditures.43 By delaying closure 

expenditures, plants are expected to save money because a dollar today is worth more than a 

dollar tomorrow. To project the benefits and costs of the 2025 Proposal, EPA uses annual 

discount rates of 3% and 7%,44 in contravention of current economic data and scholarship which 

recommend a 2% discount rate, or lower.  

The Office of Management and Budget (OMB) updated its discount rate recommendations in 

2023 using a peer-reviewed process. Though President Trump directed agencies to disregard that 

update,45 and OMB subsequently purported to rescind it, OMB did not do so through the proper 

process of peer review that is required by law. The purported revocation required agencies to 

revert back to using the original, 2003 guidance that used 3% and 7% default discount rates.46 In 

 
39 See Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 225–26 (2009) (“[W]hether it is ‘reasonable’ to bear a 

particular cost may well depend on the resulting benefits[.]”); California v. BLM, 277 F. Supp. 3d 1106, 1123 (N.D. 

Cal. 2017) (agencies impermissibly considered only “one side of the equation” by calculating benefits and ignoring 

costs); Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011) (chastising agency for “inconsistently and 

opportunistically fram[ing] the costs and benefits of the rule [and] fail[ing] adequately to quantify the certain costs 

or to explain why those costs could not be quantified”); U.S. Telecom Ass’n v. Fed. Commc’ns Comm’n, 290 F.3d 

415, 424–25 (D.C. Cir. 2002) (remanding a rule for failure to consider costs). 
40 Proposed RIA, supra note 8, at 3-1 to -6. 
41 Proposed Rule, 90 Fed. Reg. at 54,617. 
42 Ctr. for Biological Diversity, 538 F.3d at 1198. 
43 Proposed RIA, supra 8, at 1-4 to -5. 
44 Id. at 3-6. 
45 Exec. Order 14,154 § 6(e), 90 Fed. Reg. 8353, 8356–57 (Jan. 29, 2025) (directing each agency to “initiate a 

process to make such changes to any rule, regulation, policy or action as may be necessary to ensure consistency 

with the” 2003 version of Circular A-4). 
46 OFF. OF MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 33–34 (2003), https://perma.cc/KCL6-

SPXC. 
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analyzing a proposed repeal, EPA must explain its justification for departing from its prior 

determination that a 2% discount rate was the appropriate metric for balancing effects occurring 

at different timeframes.47  

The 2023 update to Circular A-4 underwent a rigorous process including expert peer review, and 

its 2% discount rate is consistent with economic consensus.48 In contrast, the 3% and 7% 

discount rates in the 2003 guidance are widely considered outdated.49 Notably, EPA’s 2024 

update to its Guidelines for Economic Analysis mirror the recommendations from OMB’s 2023 

update.50 

EPA should apply best economic practices and use a 2% discount rate in its economic analysis. 

Its use of 3% and 7% discount rates artificially inflates its anticipated cost savings. 

Conclusion 

The Proposed Rule is arbitrary and capricious and should be withdrawn.  

 

Sincerely, 

 

Bridget Pals, Attorney 

Martha Roberts, D.C. Office Director 

 

martha.roberts@law.nyu.edu 

 
47 See generally Peter Howard & Jason A. Schwartz, Valuing the Future: Legal and Economic Considerations for 

Updating Discount Rates, 39 YALE. J. ON REG. 595, 636–39, 643–45 (2022) (explaining the need for individual 

agency judgment in applying discount rates, and how the Clean Air Act requires EPA to appropriately consider 

effects to future generations). 
48 See ICF Int’l, Individual Peer Reviewer Comments on Proposed OMB Circular No. A-4, “Regulatory Analysis” 4 

(Aug. 3, 2023), https://perma.cc/RAG2-RJS9 (Harvard University professor Joseph Aldy: “Overall, this is a quality 

guidance document that generally reflects well the state of knowledge in the academic literature.”); id. at 80 (Yale 

University professor Kenneth Gillingham: “[T]he proposed guidance is a major step forward.”); id. at 95 (University 

of California-Berkeley professor Christina Romer: “The proposed revision of OMB Circular A-4 is an ambitious and 

welcome step. . . . The revised guidance is exceptionally well researched and documented . . . [and] should help to 

improve and standardize regulatory analysis throughout the federal government.”). 
49 See, e.g., COUNCIL OF ECON. ADVISERS, DISCOUNTING FOR PUBLIC POLICY: THEORY AND RECENT EVIDENCE ON 

MERITS OF UPDATING THE DISCOUNT RATE 1 (2017), https://perma.cc/46UQ-LYAQ (explaining that “real interest 

rates around the world have come down since” the 2003 Circular, and that recent “evidence supports lowering these 

discount rates”); see also Peter H. Howard et al., U.S. Benefit-Cost Analysis Requires Revision, 380 SCIENCE 803 

(2023). 
50 EPA, GUIDELINES FOR PREPARING ECONOMIC ANALYSES ch. 6 at 6-29 (3d ed. 2024), https://perma.cc/XP6Y-

J5WJ. 
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