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In June 2026, the SEC proposed to rescind rules (2024 Rules) that require public companies and
other securities issuers in the United States to provide certain climate-related financial
disclosures in their registration statements and periodic reports.? This comment letter raises the
following critiques of the Proposed Rescission:

e The SEC arbitrarily rescinds the 2024 Rules in their entirety: The SEC fails to justify
rescinding each piece of the 2024 Rules, despite its earlier finding that each provision can
stand independently. It exacerbates this error by failing to meaningfully consider
reasonable alternatives to wholesale rescission.

e The major questions doctrine does not justify rescinding the 2024 Rules: The 2024
Rules reflect neither an unheralded nor a transformative assertion of authority and,
therefore, the major questions doctrine is inapplicable.

e The Proposed Rescission’s cost-benefit analysis is arbitrarily lopsided: The SEC fails
to consider how existing disclosure practices reduce the Proposed Rescission’s
anticipated cost savings, while simultaneously claiming forgone benefits are reduced by
those same practices.

e The SEC should disclose if it used artificial intelligence (A.l.) tools to develop the
Proposed Rescission. If it did, it should provide relevant information, including what
tasks it used A.l. tools for, what A.l. domains and models it used, what steps it took to
ensure accuracy and minimize risk, and what specific prompts it provided to the A..
tools.

! This document does not purport to present the views, if any, of New York University School of Law.
2 Rescission of Climate-Related Disclosure Rules, 91 Fed. Reg. 33296 (proposed June 3, 2026) [hereinafter
Proposed Rescission].
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Background

In March 2024, the SEC finalized its requirements for public companies and other securities
issuers in the United States to disclose certain climate-related financial information in their
registration statements and periodic reports.® These rules amended Regulation S-K to require
these SEC registrants to provide narrative disclosures about, among other things, their material
climate-related risks and those risks’ impacts, certain information about their governance and
management of climate-related risks, and, if material, their Scope 1 and Scope 2 greenhouse gas
emissions.* The 2024 Rules also modified Regulation S-X to require additional, climate-related
financial statement disclosures.®

3 The Enhancement and Standardization of Climate-Related Disclosures for Investors, 89 Fed. Reg. 21668 (Mar. 28,
2024) [hereinafter 2024 Rule].

4 See generally 2024 Rules, 89 Fed. Reg. at 21673-76.

5 See generally id.



Promptly after the 2024 Rules were finalized, industry actors and a coalition of states filed a
lawsuit seeking to vacate them.® A few weeks later, the SEC voluntarily stayed the 2024 Rules in
light of the litigation.” After the 2024 presidential election, and while the litigation remained
pending in the U.S. Court of Appeals for the Eighth Circuit, the SEC’s leadership changed and
the SEC withdrew its defense of the 2024 Rules.® The Eighth Circuit then put the case into
abeyance while requesting that the SEC clarify whether it intended to reconsider the 2024 Rules
through notice-and-comment rulemaking.® After the SEC indicated that it did not intend to
reconsider the 2024 Rules,? the Eighth Circuit decided to keep the case in abeyance until either
the SEC reconsidered the 2024 Rules through notice-and-comment rulemaking or renewed its
defense of the rules.!* The 2024 Rules thus have not yet taken effect.

Issued in June 2026, the Proposed Rescission would eliminate the 2024 Rules. The SEC justified
this 180-degree turn by asserting that it lacks statutory authority to mandate any of the climate-
related disclosures in the 2024 Rules.'? The SEC also cites various policy reasons, including its
finding that the Final Rules “impose substantial costs that are not justified by the informational
benefits they may provide to some investors.”3

I.  The SEC Acted Arbitrarily in Rescinding the 2024 Rules in Their Entirety.

An agency must “examine the relevant data and articulate a satisfactory explanation for its
action” that meaningfully considers all “important aspect[s] of the problem.”** And when
amending a prior rule, an agency must cogently explain any “departure from its previous
conclusions.”®® In 2024, the SEC robustly supported each element of the 2024 Rules and
explained the rules’ effects on efficiency, competition, and capital formation, and how they
would aid investor protection.

6 See Petition for Review, lowa v. SEC, No. 24-1522 (8th Cir. Mar. 12, 2024); Order, lowa v. SEC, No. 24-1522
(8th Cir. Mar. 24, 2024).

" The Enhancement and Standardization of Climate-Related Disclosures for Investors; Delay of Effective Date, 89
Fed. Reg. 25804 (Apr. 12, 2024).

8 Status Report, lowa v. SEC, No. 24-1522 (8th Cir. Mar. 27, 2025).

® Order, lowa v. SEC, No. 24-1522 (8th Cir. Apr. 24, 2025).

10 Status Report, lowa v. SEC, No. 24-1522 (8th Cir. July 23, 2025).

11 Order, lowa v. SEC, No. 24-1522 (8th Cir. Sept. 12, 2025).

12 Proposed Rescission, 91 Fed. Reg. at 33298.

Bd.

14 Motor Vehicle Manufacturers Ass’n of the United States, Inc., v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983).

15 Air All. Houston v. EPA, 906 F.3d 1049, 1067-68 (D.C. Cir. 2018); see also FCC v. Fox Television Stations,
Inc., 556 U.S. 502, 516 (2009) (“[A] reasoned explanation is needed for disregarding facts and circumstances that
underlay or were engendered by the prior policy™).
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A. The SEC found each element of the 2024 Rules to be severable and independently
justified each piece.

A portion of a rule is generally considered severable from the rest of the rule if the agency
expresses an intent for severability and the remainder of the rule can function independently.® In
the 2024 Rules, the SEC manifested a clear intent for severability, explaining that it considered
the disclosures “to be severable to the fullest extent of the law.”” Further demonstrating the
SEC’s clear intent for these rules to be severable, the SEC described the 2024 Rules as the “Final
Rules”—not a single “Final Rule.”'® The SEC was also clear that each set of disclosures “serves
distinct but related purposes and is capable of operating independently.”°

The SEC backed up its assertion of severability by independently justifying each major provision
of the 2024 Rules, including by separately analyzing each provision’s costs and benefits. Within
these individualized justifications, the SEC also described how various provisions had been
narrowly tailored to address concerns about materiality and cost.?° The relevant benefits were
rooted in an understanding of how climate-related risks may affect a registrant’s performance
and how the standardized disclosure of those risks provides decision-useful information to
investors. Consider the following non-exhaustive sampling of the SEC’s individualized
justifications for various disclosures within the 2024 Rules:

Disclosure on Impacts of Climate-Related Risks on Strategy, Business Model, and Outlook:
The SEC explained that these disclosures “will help investors determine whether and how
registrants are addressing identified material climate-related risks” which will “allow an investor
to choose to invest in the company with climate-related risk strategies that best align with the
investor’s investment objectives.”?! In so doing, the SEC explicitly noted that these disclosures
would allow for comparisons among similarly-situated registrants taking different approaches.??

Corporate-Governance Disclosures: The SEC described research finding that “oversight
systems at the board level can provide an important signal about how directors of the registrants
recognize and address relevant climate-related risks,”?® and it highlighted commenters who
described governance-focused information as “fundamental” for investors.?* The SEC ultimately
found that the board-oversight disclosures would “enhance investors’ ability to evaluate a
registrant’s overall management of climate-related risks” and that the management-related

16 Charles W. Tyler & E. Donald Elliott, Administrative Severability Clauses, 124 YALE L.J. 2286, 2294-96 (2015);
see also ADELAIDE DUCKETT & DONALD L. R. GOODSON, INST. FOR POL’Y INTEGRITY, ADMINISTRATIVE
SEVERABILITY (2023), https://policyintegrity.org/publications/detail/administrative-severability.

172024 Rules, 89 Fed. Reg. at 21829.

18 See, e.g., id. at 21668.

191d. at 21829.

20 See, e.g., id. at 21733 (explaining that GHG disclosures may not be material even if transition risk is).
2L |d. at 21853.

2 d.

23 1d. at 21855.

2 d.



disclosures would provide important information about “existing oversight practices that will
allow investors to make better informed judgments about registrants’ oversight processes and
mechanisms in light of their overall investment objectives and risk tolerance.”?®

Targets and Goals Disclosure: The SEC referenced academic studies showing “considerable
imprecision and inaccuracy” among existing information on targets and goals.?® The 2024 Rules
were anticipated to improve “reliability and utility” of such information, allowing “investors to

draw more informed conclusions about how targets and goals may impact the business.”?’

GHG Emissions Metrics Disclosures: The SEC identified large information gaps in the existing
disclosure landscape and explained how GHG emissions are helpful in understanding registrants’
“exposure to climate-related risks, particularly to material transition risks.”?

Risk Management Disclosures: The SEC cited several concrete examples of how a registrant’s
approach to managing climate risks could affect business operations.?° The SEC also provided an
example from an asset manager with $1.3 trillion in assets, explaining how climate risk
management information informs its decisionmaking.*

Financial Statement Disclosures: The 2024 Rules require disclosure of certain climate-related
expenditures. The SEC cited academic studies showing that climate risks have a noticeable
increase in yields on corporate bonds and that disclosure of such risks can affect stock prices.!
By providing a bright-line threshold for these disclosures, the SEC anticipated that investors
would have more decision-useful data that would be more comparable across registrants and that
would allow investors to make comparisons over time to understand whether companies are
adapting to risks.%2

B. The SEC now arbitrarily treats the 2024 Rules as inseverable and fails to justify
repealing all elements of the 2024 Rules.

In the Proposed Rescission, the SEC now argues that the 2024 Rules must be rescinded in their
entirety because the individual provisions of the 2024 Rules “are pieces of a larger whole and
cannot operate sensibly without the others.”®® It provides only a few examples that “the text of
the Final Rules sometimes explicitly connects one part of the rules to others.”3* But the fact that

% d. at 21712, 21716.

% |d. at 21857.

27 d.

28 1d. at 21858.

2 1d. at 21864 (“For example, physical risks could result in asset impairments and business interruptions. Regulatory
changes could render certain business plans less or unprofitable. Shifts in consumer preferences could increase or
decrease demand for certain types of products.”)

30'1d. at 21864 n.2892; see also Why Wellington, WELLINGTON, https://www.wellington.com/en (last visited July 30,
2026).

312024 Rules, 89 Fed. Reg. at 21865 & n.2905-06.

%2 d.

33 Proposed Rescission, 91 Fed. Reg. at 33308.

% d.



the required disclosures work together to paint a fuller picture of a registrant’s risk does not
mean that the pieces cannot work alone. Indeed, the examples in the Proposed Rescission may
show that one disclosure adds additional context to a different disclosure, but there is no
evidence that either piece would be unjustified on its own and, as discussed above, the SEC in
2024 found each piece of information to be independently beneficial.*®

The SEC exacerbates its error by failing to provide “a reasoned explanation for disregarding the
facts and circumstances that underlay” the 2024 Rules.* Instead, the SEC points to a patchwork
of justifications, for which any given justification—many of which are erroneous or

unconvincing, as will be discussed in later sections—address at most a subset of the 2024 Rules.

Take the argument that the 2024 Rules are outside the SEC’s authority. The SEC contends that
the 2024 Rules are “not comparable to the disclosures called for by the Commission’s governing
statutes” because “[m]any of these disclosures were only secondarily or remotely about the past
or immediate effects of climate-related matters” on a “company’s business or financial
characteristics.”®’ In so doing, it tacitly admits that it agrees that at least some of the required
disclosures were, in fact, directly related to the types of information the SEC asserts are within
its legal authority. As detailed below, just because an agency finds one provision of a regulation
to be unlawful does not justify its repeal of all provisions of that regulation.®® (And as further
detailed below in Part II, the SEC’s argument that key provisions of the 2024 Rules were
unlawful also suffers from serious flaws.)

At the same time it argues that parts of the 2024 Rules are outside its authority, the SEC suggests
that the 2024 Rules are unnecessary because other regulations “already elicit information about
the effects of climate-related matters” and, “even prior to the adoption of the Final Rules,
registrants had an obligation to consider material impacts on the financial statements regardless
of whether a material impact was driven by climate-related matters.”3 In particular, the SEC
points to its longstanding guidance on the disclosure of climate-related risks (2010 Guidance),
describing the 2010 Guidance as offering “more tailored and effective disclosure.”*® But if the
2010 Guidance is lawful and covers some of the very topics at issue in the 2024 Rules, it cannot
follow that the portions of the 2024 Rules that align with the 2010 Guidance are unlawful.
Accordingly, by the SEC’s own admission, it must be the case that at least some disclosures are
within the SEC’s newly narrowed understanding of its statutory authority.

% See also 2024 Rules, 89 Fed. Reg. at 21829 (“[T]he invalidity of any particular disclosure requirement would not
undermine the operability or usefulness of other aspects of the final rules.”).

3 See Fox, 566 U.S. at 516.

37 Proposed Rescission, 91 Fed. Reg. at 33304.

3 See, e.g., Dep’t of Homeland Security v. Regents of the Univ. of Cal., 591 U.S. 1, 28-29 (2020) (finding “total
rescission . . . arbitrary and capricious” when the agency found only one piece of a regulatory program unlawful and
did not supply a reasoned justification for rescinding the lawful portion).

39 Proposed Rescission, 91 Fed. Reg. at 33309.

401d. at 33309-10; see also Commission Guidance Regarding Disclosure Related to Climate Change, 75 Fed. Reg.
6290 (Feb. 8, 2010) [hereinafter 2010 Guidance].
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In the alternative, the SEC presents policy arguments for rescinding the 2024 Rules in their
entirety, but it fails to contend with any of the findings undergirding those rules. As detailed
above, the SEC provided detailed, individualized justifications for the 2024 Rules’ key
provisions. Yet in rescinding those provisions in their entirety, the SEC now argues that they are
insufficiently principles-based, not rooted in materiality, and carry excessive costs, without
looking provision-by-provision or addressing its prior findings. In light of its prior justifications,
the SEC’s wholesale and conclusory arguments do not supply a reasoned explanation for
rescinding the 2024 Rules in their entirety.

C. The SEC must consider reasonable alternatives to a full rescission of the 2024 Rules.

The SEC cursorily discusses alternatives to a full rescission of the 2024 Rules, but stops short of
describing or analyzing any possible alternatives in detail.** The SEC is obligated to consider
reasonable alternatives short of a full rescission and must do so if it finalizes the Proposed
Rescission.

Courts have recognized that “[a]n agency is required to consider responsible alternatives to its
chosen policy and to give a reasoned explanation for its rejection of such alternatives.”*? On
numerous occasions, courts have found agency actions arbitrary and capricious when the agency
“fail[ed] . . . to consider obvious alternatives.”** While an agency need not consider “every
alternative proposed,” it must consider “significant and viable . . . alternatives.”** Failure to do so
is arbitrary.*

This principle applies equally to rescissions. In the context of a regulatory rollback, the Supreme
Court has recognized that an agency should consider “alternative[s] within the ambit of the
existing standard” short of full repeal.*® In a case involving the Deferred Action for Childhood
Arrivals program, for instance, the Court held that the agency’s rescission of the policy was
arbitrary and capricious because the agency rescinded its existing rule without considering
whether it should maintain a single key component of that rule that could operate
independently.*” The same principle applies here.

As discussed, the SEC was clear that the different disclosures required by the 2024 Rules could
“operate independently” of one another and that those disclosures generally “serve distinct but

41 Proposed Rescission, 91 Fed. Reg. at 33341.

42 Spirit Airlines, Inc. v. U.S. Dep't of Transportation & Fed. Aviation Admin., 997 F.3d 1247, 1255 (D.C. Cir.
2021) (quoting Am. Radio Relay League, Inc. v. FCC, 524 F.3d 227, 242 (D.C. Cir. 2008)).

43 'Yakima Valley Cablevision, Inc. v. FCC, 794 F.2d 737, 746 n.36 (D.C. Cir. 1986).

4410 Ring Precision, Inc. v. Jones, 722 F.3d 711, 724 (5th Cir. 2013) (internal quotation marks and citation
omitted); see also State Farm, 463 U.S. at 51 (recognizing that “a rulemaking cannot be found wanting simply
because the agency failed to include every alternative device and thought conceivable by the mind of man regardless
of how uncommon or unknown that alternative may have been” (internal quotation marks and ellipses omitted)).

4 See TikTok Inc. v. Trump, 507 F. Supp. 3d 92, 111-12 (D.D.C. 2020) (explaining that the plaintiffs were likely to
succeed on the merits due to the agency’s failure to consider any alternatives).

%6 State Farm, 463 U.S. at 51.

47 Regents, 591 U.S. at 30.



related purposes.”® There are a number of reasonable alternatives, short of a full rescission, that
the SEC could—and must—consider at the final rule stage. For instance, the SEC could retain
those elements of the 2024 Rules that, in its view, are more tightly tied to business performance
or a subset of less-expensive provisions. It could also consider phasing in compliance deadlines
for smaller companies to ease costs, making the language of the regulation even more principles-
based, or codifying the 2010 Guidance. If the SEC finalizes its Proposed Rescission, it is
obligated to fairly and seriously consider reasonable alternatives and explain why it chose not to
adopt them.

Il.  The Major Questions Doctrine Does Not Justify Rescinding the 2024 Rules.

In the Proposed Rescission, the SEC argues that “the major questions doctrine . . . demonstrates
that the Commission lacked authority to promulgate the [2024] Rules.”*® The Supreme Court has
repeatedly emphasized that the major questions doctrine applies only in “extraordinary cases”
where an “unheralded” assertion of government authority “transform[s]” the actor’s authority
and has great “economic and political significance.”® The SEC’s exercise of authority under the
2024 Rules was neither unheralded nor transformative, rendering the major questions doctrine
inapplicable.>

A. Given its numerous regulatory antecedents, the 2024 Rules were not unheralded.

When assessing whether an assertion of authority is unheralded, the Supreme Court has asked
whether the challenged action has a comparable antecedent under the relevant statutory
provision. In West Virginia, the Court began its application of the major questions doctrine by
concluding that the Environmental Protection Agency (EPA) fundamentally departed from “prior
Section 111 rules” in issuing the challenged Clean Power Plan, making the action
“unheralded.”®? Other major questions cases similarly focus on the unprecedented nature of the
government action.>

In contrast, when the Supreme Court has declined the invitation to apply the major questions
doctrine, it has highlighted the challenged action’s consistency with past practice. For example,
after the U.S. Court of Appeals for the Fifth Circuit cited the major questions doctrine when
invalidating a vaccine mandate for staff at Medicare and Medicaid providers, the Supreme Court

48 2024 Rules, 89 Fed. Reg. at 21829.
49 Proposed Rescission, 91 Fed. Reg. at 33307.
50 West Virginia v. EPA, 597 U.S. 697, 721, 724 (2022) (citation omitted).
51 While we do not address it here, we are not persuaded that the mere act of disclosing climate-related risks is of
great economic and political significance.
52 West Virginia, 597 U.S. at 724, 726.
8 E.g., Biden v. Nebraska, 600 U.S. 477, 501-02 (2023) (stressing that the agency had “never previously claimed
powers of this magnitude under” the operative statute); Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 595 U.S. 109,
119 (2022) (per curiam) (highlighting that the agency “never before adopted a broad public health regulation of this
kind”); Ala. Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 594 U.S. 758, 765 (2021) (per curiam) (noting that
the government’s claim of “expansive authority” was “unprecedented” over the relevant provision’s 77-year
history).
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upheld the requirement, noting that the government “routinely imposes [similar] conditions of
participation” in those programs.>* Similarly, after the Fifth Circuit invoked the major questions
doctrine in holding unlawful the Nuclear Regulatory Commission’s licensing of off-site
storage, the Supreme Court cast doubt on that analysis by emphasizing “50 years” of precedent
for that licensing program.®®

Throughout the preamble to the 2024 Rules, the SEC cited several regulatory antecedents to its
disclosures,® and in some cases the SEC drew from language in existing disclosures to draft the
new disclosures under the 2024 Rules.®® Across its history, the SEC has issued guidance about
economy-wide risks and required disclosure of topic-specific information. Contrary to the
Proposed Rescission’s claims, the 2024 Rules were well-heralded by prior disclosure
requirements.

At heart, the 2024 Rules provide information to investors about how companies are managing an
economy-wide risk. The SEC has long-issued guidance and published legal bulletins regarding
how companies should expand their disclosures to account for economy-wide risks, even those
that are uncertain or that rely on behavior by third parties or government actors.>® These have
included disclosures on a company’s risks and risk management strategies regarding the adoption
of the euro, Y2K, and COVID-19. The euro-adoption legal bulletin urged companies to disclose,
among other items, how the adoption of the euro may affect the company from a competitive
standpoint, whether due to potential market consolidation by the issuer or by competitors,
changes in consumer behavior, increased transition costs, or changes in the economies of
competitive markets.®® These considerations would have required a company to consider not
only its own actions, but also possible future actions of its competitors. The Y2K legal bulletin
focused on the adequacy of management’s response to technological risks.®! Most recently, the
COVID-19 guidance asked companies to disclose a variety of risks, including some tied to

54 Biden v. Missouri, 595 U.S. 87, 94 (2022) (per curiam).

% Texas v. Nuclear Regul. Comm’n, 78 F.4th 827, 844 (5th Cir. 2023).

% Nuclear Regul. Comm’n v. Texas, 605 U.S. 665, 683 (2025) (reversing on threshold issues).

572024 Rules, 89 Fed. Reg. at 21683-87.

%8 See, e.g., 2024 Rules, 89 Fed. Reg. at 21695 (adopting similar definitions for short- and long-term risks as in
existing requirements for management’s discussion and analysis); id. at 21700 (changing language “to reflect that
the type of disclosure that is intended by this provision is more similar to that found in [management’s discussion
and analysis]”).

% The Proposed Rescission also argues the Final Rules are outside the SEC’s authority because “the Final Rules
require disclosure about climate-related impacts on third parties (such as suppliers, purchasers, or counterparties to
material contracts).” Proposed Rescission, 91 Fed. Reg. at 33304. But as the Covid-19 and Eurozone guidance both
show, understanding market shocks that could affect a third-party supplier, purchaser, or counterparty is well within
the SEC’s typical ambit because of the potential ripple effects from such third parties on the registrant’s business.
80 Sec. & Exch. Comm’n, Div. of Corp. Fin. & Inv. Mgmt., Staff Legal Bulletin No. 6 (July 22, 1998),
https://perma.cc/AWAS8-BTAZ.

61 See Sec. & Exch. Comm’n, Div. of Corp Fin. & Inv. Mgmt., Staff Legal Bulletin No. 5, (Jan. 12, 1998),
https://perma.cc/5PZ8-RCXU.
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governmental or third-party behavior, such as how border closures and travel restrictions could
affect business goals, or anticipated supply-chain shocks.®?

The SEC now contends that climate risks are well “outside its wheelhouse” and that therefore the
2024 Rules were outside its authority.®® But climate change is no further outside the SEC’s
wheelhouse than other risks that it has previously addressed. The fact that the SEC is not the
Centers for Disease Control and Prevention did not prevent it from requiring relevant disclosures
during the Covid-19 pandemic. Nor did the fact that it is not a technology regulator prevent it
from issuing guidance about Y2K. Market risks, like climate change, are squarely within the
SEC’s wheelhouse, as evidenced by its past practice. And unlike these other market-wide shocks,
climate change is an ongoing threat, making clear, consistent regulation on disclosures—as
opposed to short-term guidance—beneficial.

The SEC has also required topic-specific disclosures, even when that information might not be
material for all companies. For example, the SEC also requires the disclosure of the “sources and
availability of raw materials,” to the extent the information is material to an understanding of a
registrant’s business as a whole.%* This disclosure requirement has changed little since it was first
instituted in 1973.%° Despite the urging of some commenters that the requirement should be
retired, the Commission explained in 2019 that, “while not applicable to all registrants, raw
materials are fundamental to businesses that depend on them.”®® In other words, whether or not a
company has access to necessary materials can be a proxy for that company’s very ability to
function.®” The SEC has similarly required that extractive resource companies disclose the extent
of their reserves since at least 1964.% Similarly, while climate risks may vary in severity from
one company to another, those risks can be fundamental.

52 See Sec. & Exch. Comm’n, Div. of Corp. Fin., Coronavirus (COVID-19), (Mar. 25, 2020),
https://perma.cc/7SDG-LZWF; Sec. & Exch. Comm’n, Div. of Corp. Fin., Coronavirus (COVID-19)—Disclosure
Considerations Regarding Operations, Liquidity, and Capital Resources (June 23, 2020), https://perma.cc/4ANAQ-
5BBL.

8 Proposed Rescission, 91 Fed. Reg. at 33308 (internal quotation omitted).

64 See Business and Financial Disclosure Required by Regulation S-K, 81 Fed. Reg. 23916, 23932 (Apr. 22, 2016)
(citing Hot Issues; Meaningful Disclosure, 37 Fed. Reg. 16005 (Aug. 9, 1972)).

8 The disclosure requirement has expanded slightly from its original formulation. Compare New Ventures;
Meaningful Disclosure, 38 Fed. Reg. 17202, 17203, 17205, 17207 (June 29, 1973) (“the description shall

include . . . the sources and availability of raw materials essential to the business”) (emphasis added) with 17 C.F.R.
8§ 229.101(c)(ii) (“[O]nly information material to the business taken as a whole is required. Disclosure may

include . . . (iii) Resources material to a registrant’s business, such as: (A) Sources and availability of raw
materials™).

% Proposed Rule: Modernization of Regulation S—K Items 101, 103, and 105, 84 Fed. Reg. 44358, 44365 (Aug. 23,
2019). In the final rule, the SEC retained the requirement that a business disclose information about raw materials, to
the extent material to an understanding of the business as a whole.

57 See id., see also Modernization of Regulation S-K Items 101, 103, and 105, 85 Fed. Reg. 63726, 63724 (Oct. 8,
2020) (focusing on businesses “whose products or services depend on raw materials.”).

8 Guides for Preparation and Filing of Registration Statements, 29 Fed. Reg. 2490, 2492 (Feb. 15, 1964) (“Form
S-1 requires that registrants engaged in extractive operations include in their prospectus, where appropriate, the
quantitative amount of their reserves. If appropriate, the current market price per barrel of oil, m.c.f. of gas, or the
assay value per ton of ore may also be shown but it is deemed inappropriate to show a dollar amount equal to the
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For a more detailed treatment of these issues, including a robust discussion of the SEC’s past use
of bright-line thresholds, corporate governance disclosures, and other topics, please refer to our
comments from the proposal stage of the 2024 Rules (enclosed).

B. The 2024 Rules were also not transformative, as they focus on investor protection
and thus fit squarely within the core of the SEC’s mission.

The 2024 Rules focus on investor protection, the core of the SEC’s mandate, and use disclosure
to elicit information, consistent with SEC’s exercises of authority under federal securities laws
over the past century. The 2024 Rules are not a “transformative expansion” of the SEC’s
authority.%°

When determining whether an exercise of authority is transformative, the Supreme Court has
examined whether the challenged action would transform the nature of the government actor’s
authority. In West Virginia, after concluding that the challenged action was unheralded, the Court
next discussed how it also “effected a ‘fundamental revision of the statute, changing it from one
sort of scheme of regulation’ into an entirely different kind.”’® Specifically, the challenged rule
was predicated on a “different kind of policy judgment” than prior EPA actions: how to
distribute “national electricity generation” among energy sources rather than how to limit
pollution at “each individual regulated source.”’* In Biden v. Nebraska, the Court concluded that
the government’s reading of the relevant statute would effectively permit the Secretary of
Education to “unilaterally define every aspect of federal student financial aid,”’? similarly
effecting a “fundamental revision of the statute.””®

In the Proposed Rescission, the SEC argues that the 2024 Rules were transformative without
meaningful support. The SEC merely lists various provisions of the 2024 Rules that it claims are
transformative, without explaining why those sections are a transformative use of authority, and
then points to the estimated costs of the 2024 Rules, which, as described below in Section 111, are
misleading.’

market price multiplied by the number of barrels of oil, m.c.f. of gas or tons of ore.”). This guidance was issued
under the SEC’s authority under the Securities Act. Id. at 2490. Note that while the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank) directed the SEC to require companies to disclose extractive resource
payments made to the federal government or foreign governments, other SEC disclosures in this area predate Dodd-
Frank by nearly half a century. Id. at 2492; see also 17 C.F.R. § 229.102 (2018); 17 C.F.R. §§ 229.102, 229.1202,
229.1303; Modernization of Property Disclosures for Mining Registrants, 83 Fed. Reg. 66344, 66444 (Dec. 26,
2018). It is worth noting that the 1964 extractive reserve form disclosure, which included oil, also predated the
Energy Policy and Conservation Act (EPCA) of 1975, which directed the SEC to develop accounting standards for
oil and gas. 42 U.S.C. § 6383.
89 West Virginia, 597 U.S. at 724.
01d. at 728 (alterations omitted) (quoting MCI Telecomms. Corp. v. Am. Telephone & Telegraph Co., 512 U.S.
218, 231 (1994)).
d.
2 Nebraska, 600 U.S. at 502.
8 1d. (quoting West Virginia, 597 U.S. at 728).
4 Proposed Rescission, 91 Fed. Reg. at 33308—09.
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The core of the SEC’s mandate is to “protect[] investors” and “promote efficiency, competition,
and capital formation.””® The SEC “[adopted] the [2024] rules based on its long standing
authority to require disclosures that provide investors with information that is important to their
investment and voting decisions.””® Throughout the preamble to the 2024 Rules, the SEC
provided evidence that the disclosures required by the 2024 Rules would fill gaps in investor
knowledge, many of which it described—based on feedback from commenters—as
“fundamental” to an investor’s understanding of a company.”’

And to effectuate its mission of investor protection, the SEC did not “chang[e] . . . from one sort
of scheme of regulation into an entirely different kind,””’® but simply required disclosures of
certain financially relevant information, the exact same way it has for nearly a century. As
further evidence that this exercise of authority is non-transformative, consider that the 2010
Guidance—whose legality the SEC does not contest—covers similar ground to the 2024 Rules.
The 2024 Rules merely add more detail, improving the comparability and decision-usefulness of
the information.

Nor do the 2024 Rules, as the Proposed Rescission claims without support, “essentially regulate
issuers’ internal affairs through onerous disclosure requirements.”’® In fact, in promulgating the
2024 Rules, the SEC repeatedly illustrated how investors might respond to certain disclosures by
reducing investments in particularly climate-risk-averse companies.®’ And even if the 2024 Rules
did promote particular behaviors beyond disclosure, in prior rulemakings the SEC has required
disclosures that serve “a valid informational purpose” even where such a disclosure “may
indirectly stimulate” certain behaviors.®* The possibility that a disclosure could alter firm

®15U.S.C. § 77b(b).

76 2024 Rules, 89 Fed. Reg. at 21687.

7 See, e.g., 2024 Rules, 89 Fed. Reg. at 21682 (“Information about climate-related risks and their financial impacts
is fundamental in many cases to understanding a company's financial condition and operating results and prospects
and therefore should be treated like other business and financial information, including information on risks to the
company”); see also supra Section |.A.

8 West Virginia, 597 U.S. at 728 (quoting MCI Telecommunications Corp., 512 U.S. at 231).

9 Proposed Rescission, 91 Fed. Reg. at 33308.

80 See, e.g., 2024 Rules, 89 Fed. Reg. at 21853 (“For example, one registrant may disclose that it is actively shifting
assets away from exposure to flood zones, while another might disclose that it is investing in such assets as they are
considered currently undervalued. These disclosures will allow an investor to choose to invest in the company with
climate-related risk strategies that best align with the investor's investment objectives.”); id. at 21712—-13 (“We
recognize that registrants have varied reasons for pursuing different oversight arrangements, and some registrants
may reasonably determine that climate-related risks are not among the most pressing issue [sic] facing the company.
The final rules will provide investors with the information they need to understand and evaluate those oversight
arrangements and make informed investment decisions in light of their overall investment objectives and risk
tolerance.”).

81 In 1978, the SEC began requiring disclosures of “the structure, composition and functioning of issuers’ boards of
directors.” Shareholder Communications, Shareholder Participation in the Corporate Electoral Process and
Corporate Governance Generally, 43 Fed. Reg. 58522, 58527 (Dec. 14, 1978). In particular, the SEC created
disclosure requirements for whether a company had audit, nominating, and compensation committees. In creating
these disclosure requirements, the SEC noted that, “[w]hile the Commission recognizes that the adoption of this
disclosure requirement in some instances may indirectly stimulate the establishment of audit, nominating and
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behavior does not mean the SEC lacks authority to require it if the disclosure otherwise protects
investors and promotes efficiency, competition, and capital formation.

The 2024 Rules align with the SEC’s core mission, using the SEC’s long-standing tools to
effectuate that mission. They were not a transformative assertion of authority.

I1l.  The SEC’s Economic Analysis for the Proposed Rescission Is Flawed.

In the Proposed Rescission’s economic analysis, the SEC tried to have it both ways when it
comes to the effect of existing disclosure practices on cost savings and forgone benefits. In
analyzing the Proposed Rescission’s cost savings, the SEC barely acknowledged the role of
existing disclosure practices in reducing the costs of the 2024 Rules and, therefore, the cost
savings (that is, the benefits) from the Proposed Rescission. Yet the SEC repeatedly emphasized
these existing disclosure practices to downplay the costs of rescinding the 2024 Rules (the
Proposed Rescission’s forgone benefits). Based on this uneven approach, the SEC overstated the
Proposed Rescission’s cost savings and understated its forgone benefits. The SEC’s economic
analysis was therefore arbitrary and capricious.

A. The SEC overestimated the Proposed Rescission’s cost savings by failing to consider
the effect of existing disclosure practices.

The SEC’s internal guidance, which cites longstanding guidance for executive agencies (called
Circular A-4), explains how the SEC should conduct economic analyses for its rules.®? The SEC
developed this internal guidance after several cases directed the SEC to use more robust
economic analyses for rules.® The first step is to define a baseline against which to measure a
rule’s economic effects.® The baseline should reflect “how the world would look in the absence
of the proposed action.”® In particular, the baseline should account for both existing legal
requirements and common voluntary practices.®® The SEC must then assess the rule’s benefits
and costs against that baseline.?’

compensation committees, the Commission believes that disclosure of the nonexistence of the named committees
serves a valid informational purpose.” Id.

82 See generally SECS. & EXCH. COMM’N, CURRENT GUIDANCE ON ECONOMIC ANALYSIS IN SEC RULEMAKINGS
(Mar. 16, 2012) [hereinafter SEC INTERNAL GUIDANCE].

8 See, e.g., Am. Equity Inv. Life Ins. Co. v. SEC, 613 F.3d 166, 17879 (D.C. Cir. 2010); Business Roundtable v.
SEC, 647 F.3d 1144, 1151 (D.C. Cir. 2011).

84 See SEC Internal Guidance, supra note 82, at 6; see also OFF. OF MGMT. & BUDGET, CIRCULAR A-4:
REGULATORY ANALYSIS 4, 11 (2023), https://perma.cc/CH4U-LASC [hereinafter 2023 CIRCULAR A-4]; OFF. OF
MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 2, 15 (2003), https://perma.cc/BX8R-TGK6
[hereinafter 2003 CIRCULAR A-4].

8 1d.

8 See SEC INTERNAL GUIDANCE, supra note 82, at 7; see also 2023 CIRCULAR A-4, supra note 84, at 11-12, 54;
2003 CIRCULAR A-4, supra note 84, at 15.

87 SEC INTERNAL GUIDANCE, supra note 82, at 6; see also 2023 CIRCULAR A-4, supra note 84, at 11; 2003
CIRCULAR A-4, supra note 84, at 15.
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Existing disclosure practices at the time of the 2024 Rules lowered those rules’ compliance costs,
likely substantially. The SEC thoroughly discussed the effect of existing disclosure practices on
both the benefits and the costs of the 2024 Rules in its prior economic analysis.® But, when
estimating the 2024 Rules’ costs, the SEC intentionally took a conservative approach by
assuming no existing disclosure practices—effectively setting a higher bar for justifying the 2024
Rules from an economic standpoint.®® Even so, in 2024, the SEC concluded that requiring these
climate-related financial disclosures was economically justified.®® Accounting for those existing
disclosure practices would merely have affirmed that justification.

Because the SEC used the 2024 Rules’ cost estimates (adjusted for inflation) as the Proposed
Rescission’s cost savings,®* those estimated benefits of the Proposed Rescission also assume no
existing disclosure practices. Now, however, that assumption undercuts, rather than underscores,
the SEC’s economic justification. And the effect of existing disclosure practices is likely
substantial. At least three categories of existing practices are particularly relevant: (1) disclosures
already required under federal securities laws, even without the 2024 Rules; (2) disclosures
required by foreign jurisdictions and subnational jurisdictions; and (3) voluntary disclosures.®?

First, to the extent that SEC registrants must already disclose certain climate-related information
under federal securities laws regardless of the 2024 Rules, those existing disclosures lower the
cost of the 2024 Rules and thus the Proposed Rescission’s cost savings. The SEC’s 2010
Guidance offers several examples of how preexisting federal securities laws and regulations may
require disclosure of certain climate-related financial information also included in the 2024
Rules.” To illustrate, Regulation S-K requires a registrant to disclose “the material factors that
make an investment in the registrant or offering speculative or risky.”®* In light of this
requirement, the 2010 Guidance advises SEC registrants to “consider disclosing” material risks
related to the physical impacts of climate change, such as the effects of severe weather on
operations and results.® This requirement corresponds to the 2024 Rules’ requirement that
registrants “[d]escribe any climate-related risks that have materially impacted or are reasonably

% See, e.g., 2024 Rules, 89 Fed. Reg. at 21849-50.

8 1d. at 21876 (“The above compliance cost estimates exhibit certain features that may make them conservative. . . .
[O]ur estimates assume registrants have no pre-existing climate-related disclosure practices. As a result, those that
already provide disclosures that meet some of the final rules’ requirements will face lower incremental costs.”).
01d. at 21671.

% Proposed Rescission, 91 Fed. Reg. at 33327.

92 Existing disclosure practices have changed slightly from 2024 to the present. For the 2024 Rules, the relevant
baseline was all disclosure practices that existed when the SEC promulgated the rules. For the Proposed Rescission,
the baseline is current disclosure practices, two years later. To the extent that any SEC registrants have changed their
disclosure practices in response to the 2024 Rules even though the 2024 Rules have not entered into effect, those
changes would also form part of the Proposed Rescission’s baseline.

% See generally 2010 Guidance, 75 Fed. Reg. 6290.

% 1d. at 6294; see also 17 C.F.R. § 229.105(a).

% 2010 Guidance, 75 Fed. Reg. at 6296-97.
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likely to have a material impact on the registrant, including on its strategy, results of operations,

or financial condition.”%

Second, many SEC registrants must also comply with foreign and subnational jurisdictions’
requirements to disclose much of the same information. Take the European Union. The E.U.
Corporate Sustainability Reporting Directive (CSRD) mandates disclosure of various categories
of climate-related information, many of which align with the 2024 Rules’ requirements.®” Even
accounting for recent reductions in the CSRD’s scope, the European Financial Reporting
Advisory Group has estimated that the regulation still applies to 350 to 450 U.S. companies,
many of which are likely SEC registrants.? In addition, the 6,766 SEC registrants affected by the
2024 Rules, and now the Proposed Rescission, include 1,063 non-U.S.-based companies (some
of which are E.U.-based and therefore must comply with the CSRD).*® Given the proliferation of
mandatory climate-related financial disclosure regimes—36 countries have adopted, used, or
taken steps to introduce requirements similar to those in the 2024 Rules'®—additional SEC
registrants are likely subject to other foreign jurisdictions’ overlapping requirements.

California’s climate disclosure laws apply to many SEC registrants, as well. In 2023, California
enacted two laws that require large companies that do business in California to disclose their

% See 2024 Rules, 89 Fed. Reg. at 21915.

9 Companies subject to the CSRD must report the required information in line with the European Sustainability
Reporting Standards (ESRS). Proposal for a Directive of the European Parliament and of the Council amending
Directives 2006/43/EC, 2013/34/EU, (EU) 2022/2464 and (EU) 2026/1760 as regards certain corporate
sustainability reporting and due diligence requirements, at 3, COD (2025) 0045 (Feb. 26, 2025),
https://perma.cc/QVN6-VKYJ. Although the European Union has also proposed to streamline the ESRS, id. at 5,
these standards were more stringent than the 2024 Rules to begin with, see DONALD L.R. GOODSON ET AL., INST.
FOR POL’Y INTEGRITY, THE CONTINUED NEED FOR SEC ACTION ON CLIMATE-RELATED DISCLOSURES 10 (2023),
https://policyintegrity.org/files/publications/The_Continued_Need_for_SEC_Action_on_Climate-
Related_Disclosures_Report_vF.pdf (comparing the ESRS with the SEC’s original proposal, which in turn required
more information than the final 2024 Rules). The ESRS will likely still overlap significantly with the 2024 Rules’
requirements. Compare EUR. FIN. REPORTING ADVISORY GRP., DRAFT ESRS 1: GENERAL REQUIREMENTS (2025),
https://perma.cc/DQM9-T77K (proposed update to the ESRS) with 2024 Rules, 89 Fed. Reg. at 21912-21.

9% EUR. FIN. REPORTING ADVISORY GRP., ESRS FOR NON-EU GRoups: N-ESRS 3 (2026), https://perma.cc/6FVG-
H2QN. Although not all U.S. companies are SEC registrants, the U.S. companies subject to the CSRD are likely
relatively large companies whose size makes them likelier to also be SEC registrants.

9 See Proposed Rescission, 91 Fed. Reg. at 33315. Under the updates to the CSRD, reporting is mandatory for large
E.U. companies with more than 1,000 employees and either a net turnover above €50 million or a balance sheet
above €25 million. See Proposal for a Directive of the European Parliament and of the Council amending
Directives 2006/43/EC, 2013/34/EU, (EU) 2022/2464 and (EU) 2026/1760 as regards certain corporate
sustainability reporting and due diligence requirements, at 4-5, COD (2025) 0045 (Feb. 26, 2025),
https://perma.cc/QVN6-VKYJ. The CSRD also applies to certain large E.U. subsidiaries of non-E.U. parent
companies, if the parent company earns more than €450 million in net turnover in the European Union; these
subsidiaries must report the required information at the parent company level. Id. at 4 n.16; 2022 O.J. (L 322) 57,
https://perma.cc/KU8Y -4SV5.

100 |FRS Foundation publishes jurisdictional profiles providing transparency and evidencing progress towards
adoption of ISSB standards, INT’L FIN. REPORTING STANDARDS (June 12, 2025), https://perma.cc/6AXD-VUA4Y.
More specifically, these 36 jurisdictions have adopted, used, or taken steps to introduce International Sustainability
Standards Board-aligned disclosures. Id. The 2024 Rules’ requirements aligned with the International Sustainability
Standards Board’s precursor, the Task Force on Climate-related Financial Disclosures. 2024 Rules, 89 Fed. Reg. at
21673; ISSB and TCFD, INT’L FIN. REPORTING STANDARDS, https://perma.cc/W7ZN-5UUS.
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climate-related financial risks and greenhouse gas emissions.!%! Like the CSRD’s disclosure
requirements discussed above, California’s disclosure mandates largely align with the 2024
Rules’ requirements. % Available estimates suggest that the California laws apply to a sizeable
portion of the 5,703 domestic registrants affected by the 2024 Rules.1% For instance, one
estimate suggests that SB 261 (which focuses on climate-related financial risks) covers at least
2,000 SEC registrants and SB 253 (which covers greenhouse gas emissions disclosures) applies
to at least 1,400 SEC registrants.1%* As the SEC implied when describing the baseline (but not
when analyzing that baseline’s effects on the Proposed Rescission’s cost savings), the California
laws form part of the relevant baseline despite remaining subject to ongoing litigation.%®

Third, many SEC registrants voluntarily report climate-related information that overlaps with the
2024 Rules’ disclosure requirements. The 2024 Rules aligned closely with the Task Force on
Climate-related Financial Disclosures (TCFD) standards, a set of 11 recommended climate-
related financial disclosures that the International Sustainability Standards Board later
absorbed.1% Recent analyses suggest that a significant portion of public companies worldwide
voluntarily provide TCFD-aligned disclosures. For example, the International Financial
Reporting Standards Foundation examined the voluntary disclosure practices of public
companies around the world in 2023 and disaggregated the data by region.*®” For the 1,111
North American public companies in the analysis—which included 946 U.S. public
companies,'® all of them necessarily SEC registrants—the average number of TCFD disclosures
provided was 4.1 out of the 11 recommended disclosures.!% Breaking the disclosures down by
type, 48% disclosed information about their governance of climate-related financial risks, 31%
provided disclosures related to their climate-related risks and opportunities, 25% provided
disclosures related to their management of climate-related financial risks, and 48% disclosed
relevant metrics and targets in 2023.11°

Given their collective scale, these three categories of existing disclosure practices probably
significantly affect the Proposed Rescission’s cost savings. Yet in its analysis of those cost

101 5B 253, Climate Corporate Data Accountability Act, CAL. HEALTH & SAFETY § 38532 (2023); SB 261,
Greenhouse Gases: Climate-Related Financial Risk, CAL. HEALTH & SAFETY § 38533 (2023).

102 Compare id. with 2024 Rules, 89 Fed. Reg. at 21912-21.

103 See Proposed Rescission, 91 Fed. Reg. at 33315.

104 5, Floor Analysis, 5 (Cal. Sept. 12, 2023), https://perma.cc/93LL-4NHF (citing Ceres’s estimate that 20% of the
10,000 companies covered by SB 261 are publicly traded); Assemb. Floor Analysis, 2 (Cal. Sept. 7, 2023) (citing
Ceres’s estimate that 27% of the 5,300 companies covered by SB 253 are publicly traded). SB 261 applies to U.S.
companies that do business in California and have total annual revenues exceeding $500 million. Cal. Health &
Safety § 38533(a)(4). SB 253 applies to U.S. companies that do business in California and have total annual
revenues over $1 billion. Cal. Health & Safety § 28532(b)(2).

105 See Proposed Rescission, 91 Fed. Reg. at 33317.

106 2024 Rules, 89 Fed. Reg. at 21673; ISSB and TCFD, INT’L FIN. REPORTING STANDARDS, supra note 100.

07 INT’L FIN. REPORTING STANDARDS FOUND., PROGRESS ON CORPORATE CLIMATE-RELATED DISCLOSURES—2024
REPORT (2024), https://perma.cc/7TMXG-9LFD.

108 1d. at 41.

109 1d. at 28.

110 See id. at 27, 29.
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savings, the SEC glossed over these practices’ significance, stating merely that “a registrant’s
cost savings from the proposed rescission could be lower if it already provides disclosures that
are similar to those required by the [2024 Rules].”*'* The SEC made no further attempt to
qualitatively evaluate how these existing disclosure practices affect the Proposed Rescission’s
cost savings.!'? And, as explained above, the SEC’s estimate of the cost savings from the
Proposed Rescission assumes no existing disclosure practices.''® This assumption artificially
inflates the Proposed Rescission’s cost savings, thus biasing the economic analysis in the
Proposed Rescission’s favor. The SEC’s failure to meaningfully consider the effect of existing
disclosure practices on the Proposed Rescission’s cost savings was arbitrary and capricious.

B. While downplaying the effect of existing disclosure practices on the Proposed
Rescission’s cost savings, the SEC emphasized their impact on the forgone benefits,
thus inconsistently framing the Proposed Rescission’s economic effects.

Even though it downplayed existing disclosure practices’ effect on the Proposed Rescission’s
cost savings, the SEC did not ignore these practices altogether. In contrast to its single sentence
on how existing disclosure practices could lower the Proposed Rescission’s cost savings, the
SEC centered existing disclosure practices in its discussion of the forgone benefits. In
introducing this section of its economic analysis, the SEC highlighted the presence of “factors
that could mitigate the magnitude” of the Proposed Rescission’s forgone benefits.!* Then, at
every turn, the SEC emphasized existing disclosure practices. This inconsistent framing of the
Proposed Rescission’s benefits and costs is also arbitrary.

First, in addressing the reduced scope of climate-related disclosures from the Proposed
Rescission, the SEC highlighted all three categories of existing disclosure practices that it
omitted from its analysis of the Proposed Rescission’s cost savings. As for existing requirements
under federal securities laws and regulations, the SEC noted that “[m]any registrants . . . are
providing climate-related information in their annual reports on Form 10-K or 20-F absent the
requirement to comply with the [2024 Rules].”*'® The SEC then spent several sentences
explaining how other jurisdictions’ requirements and voluntary disclosure frameworks could
“partially mitigate[]” the Proposed Rescission’s “reduction in scope of climate-related
information”: “[D]isclosure frameworks and methodologies for measuring the economic impacts
of these risks continue to evolve. . . Also, existing State, Federal, and international disclosure
requirements could elicit climate-related disclosure from registrants that would otherwise have

been required to provide disclosure under the [2024 Rules]. Registrants may also be subject to

111 proposed Rescission, 91 Fed. Reg. at 33328.
112 See id. at 33327-31.

113 See id. at 33327.

114 1d. at 33331.

us g,
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disclosure regimes in other jurisdictions that elicit climate-related information, and registrants
may choose to voluntarily disclose climate-related information to address investor interest.””*1®

Turning next to the Proposed Rescission’s effect on the standardization and centralization of
climate-related financial disclosures, the SEC continued to underscore that existing disclosure
practices would reduce the forgone benefits of the Proposed Rescission. Regarding
standardization, the SEC spent another paragraph highlighting that the Proposed Rescission’s
effect on these disclosures’ comparability “would be mitigated to the extent that similar
information is provided in a comparable format absent the Final Rules.”**” More specifically, the
SEC highlighted existing SEC disclosure rules that could prompt disclosure of certain climate-
related financial information.'*® As for the disclosures’ centralization, the SEC likewise listed
existing federal regulations that require disclosures of certain climate-related information to be
tagged in the Inline XBRL structured data language.*®

Throughout this analysis, the SEC also failed to meaningfully grapple with its prior justification
for the 2024 Rules. As the SEC had previously explained, the 2024 Rules would benefit
investors by building upon “the current landscape” of climate-related disclosures—filling in the
gaps left by existing disclosure practices by improving the consistency, comparability, and
reliability of these disclosures.?® As such, existing disclosure practices would lower the 2024
Rules’ costs, compared to a scenario without existing disclosure practices, but would not address
the gaps that the SEC issued the 2024 Rules to fill.1?! The Proposed Rescission’s focus on
existing disclosure practices to downplay the 2024 Rules’ benefits (the forgone benefits from
rescinding the 2024 Rules) thus misses the point of the 2024 Rules.'?2

The case law is clear: The SEC cannot “inconsistently and opportunistically frame[] the costs
and benefits” of its rules.?® Similarly, the SEC’s internal guidance and similar longstanding
guidance for executive agencies stress the need to apply the same baseline assumptions when
analyzing both the cost savings and the forgone benefits of agency rules.'?* The SEC’s
inconsistent treatment of the effect of existing disclosure practices when analyzing the Proposed
Rescission’s cost savings compared with its forgone benefits is arbitrary and capricious.

116 1d. at 33331-32.

U7d. at 33332.

118 |d

11914, at 33333.

120 2024 Rules, 89 Fed. Reg. at 21830.

121 See id. at 21848-52.

122 |n the Proposed Rescission, the SEC argued that “certain provisions of the [2024 Rules] result in variation in how
registrants report certain climate-related information” and “thus lessen[] the overall effects of the proposed
rescission on comparability.” Proposed Rescission, 91 Fed. Reg. at 33332-33. But the SEC failed to contend with
the ways in which the 2024 Rules would have improved comparability, even if they would not have ensured perfect
comparisons from registrant to registrant. See id.

123 Business Roundtable v. Sec. & Exch. Comm’n, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011).

124 See SEC INTERNAL GUIDANCE, supra note 82, at 6, 8; see also 2023 CIRCULAR A-4, supra note 84, at 13; 2003
CIRCULAR A-4, supra note 84, at 15.
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IV. The SEC should disclose whether it used artificial intelligence tools to develop the
Proposed Rescission, and provide relevant information about its use of any such
tools.

Artificial intelligence (A.l.) has the potential to bring greater efficiency to the complex world of
federal rulemaking, but it also raises concerns about transparency and integrity in agencies’
decisionmaking processes. To address these concerns and to develop best practices for using A.l.
in federal rulemaking, agencies should make efforts to inform the public about what role A.l.
plays in their decisions. By disclosing when and how they use A.l. in the regulatory process,
agencies can offer an opportunity for public input on the design and application of A.l. tools that
will lead to better-informed and more transparent decisions by government and facilitate
knowledge-sharing that can inform future rulemakings across agencies.

In accordance with Executive Order 13,960, issued during President Trump’s first
administration, federal agencies should seek to “foster public trust and confidence” in their use
of A.l. tools.1?® To achieve this goal, agencies must ensure that the “operations and outcomes” of
their use of A.l. are “sufficiently understandable by subject matter experts, users, and others.”1?®
Agencies should ensure that A.l. use is “well documented and traceable,” including the “design,
development, acquisition, and use of Al, as well as relevant inputs and outputs of particular Al
applications.”*?” And agencies must be “transparent in disclosing relevant information regarding
their use of Al to appropriate stakeholders, including the Congress and the public.”*?®

Per the Office of Management and Budget (OMB), agencies must “implement minimum risk
management practices” for any A.l. use that could have “significant impacts when deployed,”
and must further “prioritize the use of Al that is safe, secure, and resilient.”*?® Where “proper
risk mitigation is not possible, agencies must cease the use of the AL”**° And OMB directs
agencies to “provide an option for end users and the public to submit feedback on the use case”
for A.L tools, including the “design, development, and use of the AL,” and to “use such feedback
to inform agency decision-making regarding the AL”*3!

Accordingly, the SEC should disclose whether it used A.l. tools in the development of the
Proposed Rescission. If the SEC did use A.l. tools, it should identify:

e (1) what task(s) the agency used A.l. tool(s) for (e.g., conducting research, reviewing
public comments, or assisting with regulatory design);

125 Exec. Order No. 13,960, 85 Fed. Reg. 78,939, 78,940 (Dec. 8, 2020).

126 Id.

127 |d

128 Id.

129 Off. of Mgmt. & Budget, Memorandum M-25-21: Accelerating Federal Use of Al through Innovation,
Governance, and Public Trust 3 (Apr. 3, 2025), https://perma.cc/M69E-SCXR.

130 |d

181 d. at 17.
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e (2)the A.l. domain(s) used (e.g., machine learning, reinforcement learning, transfer
learning, or generative A.l.);

e (3) the entity responsible for the tool(s) (e.g., developer, provider, or vendor), and the
exact model and its corresponding version;

e (4) the steps taken to ensure that data inputs on which the A.l. tool(s) relied were accurate
and traceable, including the results of any A.l. impact or risk assessments;

e (5) the steps taken to review the output of the A.l. tool(s) for hallucination, bias, or
otherwise inaccurate or misleading representations;

e (6) the specific prompts and/or system instructions provided to the A.l. tool(s), to the
extent that such prompts or instructions are necessary to understand and evaluate A.l.
outputs that constitute “critical factual material” on which the agency relied;'*? and

e (7)if A.l. was used for a “high-impact” use,'®* how the agency implemented each of the
minimum risk management practices for “high-impact” A.l. use required by OMB.***

Sincerely,
Bridget Pals, Attorney
Erin Shortell, Legal Fellow

erin.shortell@nyu.edu

Enclosures:

1) Inst. for Pol’y Integrity, Comments on the Enhancement and Standardization of Climate-
Related Disclosures for Investors (filed June 17, 2022)

2) Madison Condon et al., Mandating Disclosure of Climate-Related Financial Risk, 23
N.Y.U.J. LEGIS. & PuB. PoL’Y 745 (2021)

132 Air Transport Ass’n of Am. v. Fed. Aviation Admin., 169 F.3d 1, 7 (D.C. Cir. 1999).
133 Off. of Mgmt. & Budget, Memorandum M-25-21, supra note 129, at 3.
1341d. at 15-17.

20



