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I am here on behalf of the Institute for Policy Integrity, a non-partisan think tank

based at New York University. Policy Integrity has participated in a number of rulemakings
that are on SAB’s discussion agenda, and we have submitted written comments on three
different issues to which I direct your attention.

First, in the proposed Waters of the United States Rule, the agencies’ analysis of

forgone wetland benefits is inconsistent with best economic practices and best scientific
evidence. The SAB should look into this analysis.

Second, EPA’s proposal to flatline vehicle emissions’ standards relies on new deeply

flawed economic modeling conducted by the National Highway Traffic Safety

Administration—modeling that is not supported by economic theory and that has been

sharply criticized by economic experts and EPA staff. The SAB should recommend that EPA
not rely on such flawed models in any final rule.

Third, in EPA’s proposed withdrawal of its 2016 finding that regulating power

plants’ emissions of mercury is “appropriate and necessary,” the agency unreasonably

ignores co-benefits from particulate matter reductions that occur as a consequence of the
plants reducing their mercury emissions. The SAB should not support this approach.

My colleagues at Policy Integrity have submitted lengthy written comments on each

of these topics and I direct the Board’s attention to those comments.

Finally, I’d like to turn to EPA’s Proposed Science and Transparency Rule. The

proposed rule would bar regulators from relying on scientific studies that fail to meet

proposed data availability standards. 1 Purporting to comply with executive orders that

require economic impact analysis, EPA claims that “the benefits of this proposed rule
justify the costs.” 2 In reaching this conclusion, however, the agency both drastically

underestimates the costs of compliance with the rule, and more importantly, neglects to

consider how the “[e]xclusion of relevant studies… will adversely affect decision-making
processes.” 3

For support of its conclusion, EPA cites to a single working paper issued by the

Mercatus Center at George Mason University. 4 But this paper estimated the economic

impacts of a policy with a very different scope: it assumes that while 80 percent of studies

will fail to meet transparency criteria, these studies will nevertheless continue to be relied
upon in agency rulemaking. Under the proposed rule, however, such studies would be
excluded entirely from agency consideration. The Mercatus paper, therefore, fails to
capture the Proposed Rule’s far-reaching costs.

These costs stem from the fact that ignoring this category of studies will lead to a

worse regulatory outcome than including the studies and accounting for concerns about
verifiability. If the agency’s genuine aim is the scientific integrity of its rulemaking
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processes, there are good-faith alternatives to the wholesale exclusion of studies with
unavailable data. The agency could, for example, differentially weight those studies in

meta-analysis. EPA’s own review of meta-analysis techniques encourages accounting for

the evidentiary value of different estimates, and federal agencies have successfully applied
evidentiary weighting techniques in past rulemakings. 5

The downsides of blanket information-exclusion policies can be seen in the recent

proposals to repeal and replace the 2015 Clean Water Rule. The agency excluded studies

for reasons such as study age, wetland type, sample size, and lack of summary statistics. 6

But each of those issues could have been addressed by weighting the studies appropriately

as part of a meta-analysis. Excluding the studies severely reduces the agencies’ total sample
size and increases the risk of econometric errors.

Additionally, removing these studies leads to large changes in estimated net

benefits, opening the agency to charges of manipulating the data to reach a predetermined
outcome. 7 The transparency rule itself enables such manipulation, as it provides that
exemptions from compliance may be granted “on a case-by-case basis.” 8

Lastly, the agency does not adequately explain the expected benefits of the proposed

rule. Applying this rule retroactively does not alter the incentive for papers that have
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already been published, while penalizing the agency and public by excluding potentially
valuable information from the regulatory process. 9 EPA also does not assess the rule’s
redundancy given that many peer-reviewed journals have already updated their data
transparency policies to encourage data availability. 10

Transparency in research is desirable, and efforts to promote the release of data to

the public are laudable. But ignoring valid and potentially valuable information in

rulemaking with profound public health and economic consequences is a steep cost to
pay—and at odds with the agency’s mandate to use the “best available” science. 11 I

encourage the Science Advisory Board to consider these costs, and better alternatives, in

today’s discussion of the rule.
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