
  

 

139 MacDougal Street, Third Floor, New York, New York 10012 • (212) 992-8932 • www.policyintegrity.org 

 

 

July 12, 2019 

VIA ELECTRONIC SUBMISSION 

Attn: Beth W. Palma, U.S. EPA, Office of Air Quality Planning and Standards, Air 
Quality Policy Division 

Re: Response to Clean Air Act Section 126(b) Petition from New York, 84 Fed. Reg. 
22,787 (proposed May 20, 2019) 

Docket ID: EPA–HQ–OAR–2018–0170 

 

Policy Integrity is a non-partisan think tank dedicated to improving the quality of government 
decision-making through scholarship in the fields of administrative law, economics, and public 
policy.  

We write to make the following comments on the Environmental Protection Agency’s (“EPA”) 
proposal to deny New York’s Clean Air Act Section 126 Petition1 seeking reductions in pollution 
from upwind sources that significantly contribute to nonattainment and interference with 
maintenance of the ozone National Ambient Air Quality Standards (“NAAQS”) for 2008 and 
2015: 

 EPA’s reliance on prior regional rules to deny New York’s petition is arbitrary and 
capricious. 

 EPA should assess the possible control strategies that would be cost-effective for serving 
the relevant goal here—reducing emissions from sources that significantly contribute to 
nonattainment and interfere with maintenance of the ozone National Ambient Air 
Quality Standards (NAAOS) in New York State in time for the relevant deadlines. 

 EPA’s 2023 modeling was based on unreasonable assumptions, which should be 
corrected before EPA relies on that modeling to deny New York’s petition. 

                                                 
1 https://www.regulations.gov/document?D=EPA-HQ-OAR-2018-0170-0004 
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I. EPA’s Reliance on the CSAPR Update and “Determination Rule” to Find that No 
Reductions are Necessary to Address Attainment and Maintenance for the 2008 
Ozone NAAQS Is Arbitrary and Capricious 

EPA asserts that the “CSAPR Update fully addresses the good neighbor provision requirements 
for the 2008 ozone NAAQS,”2 and that it is not “necessary to implement additional, source-
specific, unit-level emission limits at any of the sources named in the petition to ensure 
reductions are being achieved under the CSAPR Update.”3  

But EPA’s reliance on the CSAPR Update and Determination Rule to deny relief here is 
arbitrary because those rules did not resolve the maintenance and attainment problems that New 
York faces—nor do they establish that the sources named in New York’s petition will not 
significantly contribute to maintenance and nonattainment problems in New York.  

 The CSAPR Update Does Not Fully Address the Good Neighbor Provision 
Requirements for the 2008 Ozone NAAQS 

The Good Neighbor Provision of the Clean Air Act helps get at a “complex problem”: When one 
state can emit air pollution that flows downwind and primarily harms another state, the polluting 
state has no incentive to stem the harmful amounts of pollution without federal regulation.4  

In the CSAPR Update, EPA exercised its authority under the Good Neighbor Provision to 
regulate interstate emissions and promulgated a rule to aid downwind states in their efforts to 
meet the 2008 NAAQS for ozone. But the Cross-State Update was only a partial remedy because 
it was already 2016 and the states’ next attainment deadline was July 20, 2018.5 The 2017 ozone 
season was the last season from which states could gather data to show attainment by that 
deadline.6 Thus, EPA decided that it needed more time “to evaluate whether the upwind states’ 
emission reduction obligations should be more stringent considering other factors not addressed” 
by the CSAPR Update and chose to implement only a partial remedy, using some strategies that 
could be implemented before that 2017 ozone season.7  

To achieve that partial goal, EPA looked at strategies that cost between $1,400/ton of nitrogen 
oxide removed and $6,400/ton of nitrogen oxide removed.8 The agency ultimately chose the 
abatement-cost threshold of $1,400/ton, which it found would achieve at least a partial remedy 
through “meaningful and timely improvements in downwind ozone air quality to address 

                                                 
2 84 Fed. Reg. at 22,801. 
3 Id. at 22,804. 
4 See EPA v. EME Homer City Generation, L.P., 572 U.S. 495 (2014) (citing Richard L. Revesz, 
Federalism and Interstate Environmental Externalities, 144 U. Pa. L. Rev. 2341, 2343 (1996)); 
see also David A. Dana, One Green America: Continuities and Discontinuities in Environmental 
Federalism in the United States, 24 Fordham Envtl. L. Rev. 103, 105 (2013). 
5 81 Fed. Reg. at 74,507. 
6 Id. 
7 Id. at 74,520-21. 
8 Id. at 74,541-43. 
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interstate ozone transport.”9 But EPA emphasized that the reductions required by the CSAPR 
Update would represent “for most states, a first, partial step to addressing a given upwind state’s 
significant contribution to downwind air quality impacts” for the 2008 NAAQS for ozone.10 And 
the CSAPR Update made clear that the agency would need to evaluate “what further steps may 
be necessary to fully address” interstate emissions that significantly contribute to nonattainment 
or interference with maintenance in other states.11 As part of that evaluation, EPA intended to 
look at longer-term strategies as well as emissions reductions from sources other than power 
plants, which could include sources such as motor vehicles and industrial facilities.12  

Now, as EPA concedes in the proposal, there is evidence showing current attainment problems 
with the 2008 ozone NAAQS.13 As a result, EPA still has an obligation to “fully address” 
upwind emissions which “contribute significantly” to those problems.14 And as EPA made clear 
in the CSAPR Update itself, that rule did not fully resolve those problems.  

 The Determination Rule Does Not Fully Address the Good Neighbor Provision 
Requirements for the 2008 Ozone NAAQS 

Contrary to EPA’s claim in the proposal,15 EPA did not resolve those issues in the Determination 
Rule either.16 Instead, EPA irrationally declined in that rule to impose any new enforceable 
reductions to address the remaining nonattainment problems caused by interstate pollution.  

In the Determination Rule, EPA claimed that it need not impose any new reductions because the 
CSAPR Update already found that any available short-term strategies were “not cost-effective 
relative to other short-term control strategies.”17 But cost-effectiveness analysis has meaning 
only with reference to a particular goal, and citing cost-effectiveness considerations—adopted 
with reference to a partial goal—without consideration of the new goal of providing a full 
remedy under the Good Neighbor Provision is analytically flawed. 

Agencies use cost-effectiveness analysis to identify the “least costly” option for meeting a pre-
determined goal.18 In the absence of a predetermined goal, a traditional cost-benefit analysis 

                                                 
9 Id. at 74,508. 
10 Id. at 74,522. 
11 Id. at 74,522. 
12 See id. at 74,513, 74,522. 
13 84 Fed. Reg. 22,800. 
14 See New York, 2018 WL 2976018, at *9. 
15 84 Fed. Reg. at 22,801  
16 Determination Regarding Good Neighbor Obligations for the 2008 Ozone National Ambient 
Air Quality Standard, 83 Fed. Reg. 65,878 (Dec. 21, 2018) (“Determination Rule”).  
17 83 Fed. Reg. at 65,893-94. 
18 EPA, Guidelines for Preparing Economic Analyses at 1-5 (2010); see also Exec. Order No. 
12,866 §1(b)(5), 58 Fed. Reg. 51,735, 51,736 (Oct. 4, 1993) (directing agencies to “design [] 
regulations in the most cost-effective manner to achieve the regulatory objective”). 
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would weigh the costs and benefits and allow the agency to choose a goal that maximizes the net 
benefits.19  

But when Congress has directed an agency to meet a specific goal, weighing the costs and 
benefits is not enough.20 Instead, in cases where, like here, there is a pre-determined goal, 
agencies should use cost-effectiveness analysis to choose the least costly option for reaching that 
goal.21 

Thus, in determining cost-effectiveness, a proper analysis starts with identifying the relevant 
goal. Say an agency has a statutory mandate to reduce 100 tons of pollution. Is a technology that 
can accomplish this goal for $5,000 per ton cost-effective? It depends. If the only other means of 
reducing those 100 tons of pollution costs $10,000 per ton, then yes, the $5,000 per ton solution 
is cost-effective because that solution would impose a cost of $500,000 rather than $1,000,000 to 
reach the same goal. If, by contrast, there is a technology that would do the job for only $2,500 
per ton, resulting in a total expense of $250,000, then the $5,000 option is not cost-effective. 
Similarly, if the goal goes up to 200 tons, meeting the 200-ton goal might be costlier, but the 
cost-effectiveness should be determined by looking only at the various options available to meet 
that new 200-ton goal.  

In the case of interstate air pollution, the goal is to provide downwind states with a full remedy 
for emissions that “contribute significantly” to nonattainment of the National Ambient Air 
Quality Standards, and there can be multiple pathways to meeting that goal. Thus, EPA has in 
the past reasonably used cost-effectiveness analysis to select pollution control strategies and to 
allocate emission-reduction burdens among the states.22  

But in the CSAPR Update, EPA used cost-effectiveness analysis to meet only a partial goal and 
then EPA failed to provide a full remedy in the Determination Rule. 

States like New York face their next attainment deadline in 2021, and there are at least two other 
possible short-term options for addressing good-neighbor obligations in time for that deadline, 
which EPA could have assessed using cost-effectiveness analysis. First, EPA could have 
considered requiring sources to operate their existing selective catalytic reduction equipment, as 
EPA contemplated when setting the reductions in the Cross-State Update.23 According to EPA’s 
own analysis, plants are not operating their equipment at the level EPA determined was cost-
effective in the CSAPR Update,24 and a proper cost-effectiveness analysis would have 
considered that option when assessing the least cost option for providing a full remedy now. 

                                                 
19 See Exec. Order No. 12,866 §1(a). 
20 See Eric A. Posner, Transfer Regulations and Cost-Effectiveness Analysis, 53 Duke L. J. 1067, 
1069, 1075-79 (2003). 
21 Exec. Order No. 12,866 §1(b)(5).  
22 See EME Homer City Generation, 572 U.S. at 519–20. 
23 See Opening Proof Br. for State Pets. at 35-38, New York v. EPA, No. 19-1019 (D.C. Cir. Apr. 
19, 2019) (“States Br.”). 
24 See States Br. at 35-38. 
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Second, EPA could have considered the option of turning on idled selective non-catalytic 
reduction controls.25 The fact that EPA ruled out this option for purposes of the CSAPR Update 
is irrelevant.26 As the CSAPR Update was only a “partial remedy,”27 the analysis in that rule did 
not answer the question about what options were the cost-effective options for addressing the 
different goal of providing a full remedy under the Good Neighbor Provision.  

In sum, EPA’s analysis in the Determination Rule was irrational because EPA failed to look at 
any of these remedies when seeking to provide a full remedy under the Good Neighbor 
Provision. And in turn, EPA’s reliance now on the Determination Rule to conclude that it is not 
“necessary to implement additional, source-specific, unit-level emission limits at any of the 
sources named in the petition” is irrational.28  

II. EPA’s Proposal to Do Nothing in Response to New York’s Section 126 Petition Is 
Arbitrary and Capricious 

EPA has conceded in court in a separate matter that a section 126 petition “could be a viable 
means to address” the interstate transport problems where EPA has not “previously addressed 
Good Neighbor obligations in the relevant upwind states” or at “named sources.”29 In addition, 
EPA conceded that control strategies that had not been addressed through a prior regional rule 
“might be suitable” to impose under Section 126.30  

Here, as explained above, there are obligations that have not been addressed through prior rules 
and control strategies that have not been implemented through prior regional rules. More 
importantly, even with regional rules in place, there is—as EPA concedes in the proposal—
evidence of emissions that are linked to projected air quality problems downwind in New York.31  

States like New York face their next attainment deadline in 2021 under the 2008 ozone NAAQS 
and in 2024 for the 2015 ozone NAAQS. Section 126(c) also makes clear that any sources that 
are found to violate the Good Neighbor provision may stay in operation as long as they make 
reductions “expeditiously as practicable, but in no case later than three years after the date of 
such finding.”32 

Thus, in responding to New York’s Section 126 Petition, EPA should assess the possible control 
strategies that would be cost-effective for serving the relevant goal—here reducing emissions 
from sources that significantly contribute to nonattainment and interfere with maintenance of the 

                                                 
25 See 81 Fed. Reg. at 74,541. 
26 83 Fed. Reg. at 65,894. 
27 81 Fed. Reg. at 74,521. 
28 84 Fed. Reg. at 22,804. 
29 Respondent EPA’s Initial Br. at 62, Maryland v. EPA, No. 18-1285 (June 26, 2019), ECF No. 
1794706. 
30 Id. 
31 84 Fed. Reg. at 22,802. 
32 42 U.S.C. § 7426(c). 

 



6 

 

ozone National Ambient Air Quality Standards (NAAQS) in New York State in time for those 
deadlines. 

In making that assessment, EPA has discretion to consider the cost-effectiveness of available 
control strategies, but it does not have discretion to completely decline to pursue attainment at 
all. Thus, in performing the cost-effectiveness analysis, the relevant comparison for determining 
cost-effectiveness should be between the cost of eliminating emissions from the cited sources 
and the cost of achieving other reductions that would lead to attainment in the petitioning states.  

Put another way, the question for EPA is this: as between sources in the petitioning states and the 
upwind sources identified in the Section 126 petitions, which could most cheaply make further 
emission reductions beyond those already required by the Cross-State Update? The answer is 
almost certainly the upwind sources. New York’s petition demonstrates that cutting a ton of 
emissions costs much more in New York than the control strategies that are available in the 
upwind states. 33 

Granting the petition would thus achieve exactly the sort of “equitable” solution that the 
Supreme Court endorsed in EME Homer City, in which “[u]pwind states that have not yet 
implemented pollution controls [are] stopped from free riding on their neighbors’ efforts to 
reduce pollution.”34 EPA’s categorical decision to instead refuse to assess the reductions that 
would be possible at each of the named sources is irrational and arbitrary.  

In denying a separate section 126 petition filed by Maryland and Delaware, EPA claimed that 
rate reductions at specific sources “could result in generation shifting to higher-emitting units 
that were not named in the petition, potentially creating worse downwind air quality impacts.”35 
To the extent that EPA is concerned about that here, EPA could both grant this petition and 
tighten regional budgets as petitioners have requested in the litigation over the Determination 
Rule. Tightening the restrictions under the regional rules would help resolve any issues with 
emissions shifting to other sources. 

III. EPA’s Reliance on 2023 Modeling Is Irrational 

EPA uses the Comprehensive Air Quality Model with Extensions to model 2023 emissions.36 
And EPA relies on that modeling to find that New York Metropolitan Area (NYMA) and 
Chautauqua County will attain and maintain the 2008 ozone National Ambient Air Quality 
Standards.37  

But the 2023 modeling was based on unreasonable assumptions, including the assumption that 
several significant and related pollution-control rules will remain in place, even though EPA has 

                                                 
33 84 Fed. Reg. at 22,803 (explaining that New York spends $5,000/ton on control strategies).  
34 572 U.S. at 519. 
35 See 83 Fed. Reg. 50,444, 50,469 (Oct. 5, 2018). 
36 84 Fed. Reg. at 22,798-99. 
37 Id. at 22,800. 
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recently proposed to repeal those rules.38 For example, EPA’s modeling relies on the continued 
viability of existing emissions standards for passenger cars and light trucks.39 But in August 
2018, EPA and the National Highway Traffic Safety Administration proposed to flatline those 
vehicle emissions standards.40 And by all accounts, the two agencies still intend to finalize a rule 
that would make significant cuts to vehicle emissions standards.41  

EPA’s guidelines state that the agency should include in its analysis those regulations that were 
in place ex ante or are reasonably certain to be implemented. Specifically, EPA’s guidelines 
contemplate incorporating the “impact of other rules currently under consideration” if they 
“fundamentally affect[] the economic analysis.”42 In those cases, “multiple scenarios, with and 
without these rules in the baseline, may be necessary.”43 And EPA’s practice has been to include 
in its analysis related regulations that are promulgated as well as ones that have been proposed at 
the time of the analysis.44 Here, EPA’s plans to repeal significant emissions controls would very 
likely fundamentally affect the modeling and economic analysis of the Close-Out Rule.45 The 
2023 modeling shows attainment by only a very small margin.46 Given that small margin of 
error, EPA should consider the impact of the repeals in assessing possible future attainment 
scenarios. 

                                                 
38 83 Fed. Reg. at 65,915. 
39 Id. 
40 See The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021–2026 
Passenger Cars and Light Trucks, 83 Fed. Reg. 42,986 (Aug. 24, 2018). 
41 See EPA Staff Crafts New Analysis of Flaws, Possible Fixes for Vehicle GHG Plan, 
InsideEPA (Apr. 16, 2019); Coral Davenport, Automakers Plan for Their Worst Nightmare: 
Regulatory Chaos After Trump’s Emissions Rollback, N.Y. Times (Apr. 10, 2019). 
42 EPA, Guidelines for Preparing Economic Analyses at 5-2. 
43 Id. 
44 See EPA, EPA-452/R-15-003, Regulatory Impact Analysis for the Clean Power Plan Final 
Rule, at 1-5 (Oct. 23, 2015), https://www3.epa.gov/ttnecas1/docs/ria/utilities_ria_final-clean-
power-plan-existing-units_2015-08.pdf. Recently, EPA has taken this a step further and relied on 
truly speculative analysis to justify repealing significant wetlands protections. In that proposal, 
EPA reduced its estimate of forgone benefits based on the assumption that state-level regulations 
might be proposed to fill the gap left by EPA’s withdrawal of wetlands protections. See EPA and 
Army Corps of Engineers, Economic Analysis for the Proposed Revised Definition of “Waters of 
the United States” at 56-59 (2018), https://www.epa.gov/wotus-rule/proposed-revised-definition-
wotus-supporting-documents. 
45 Comments of Earthjustice, et al. on EPA’s Proposed Bad Neighbor Rule at 31-32 (Aug. 31, 
2018), Docket No. EPA-HQ-OAR-2018-0225, https://www.regulations.gov/document?D=EPA-
HQ-OAR-2018-0225-0319; see also National Highway Traffic Safety Administration, Draft 
Environmental Impact Statement at 4-34, NHTSA-2017-0069 (July 2018) (describing increases 
of nitrogen oxide that can be expected from the vehicle repeal), 
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/ld_cafe_my2021-26_deis_0.pdf. 
46 See 83 Fed. Reg. at 65,918. 
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It is no excuse that EPA’s Emissions Inventory Guidance, advises that “[i]mpacts of proposed 
[federal] rules are rarely included” in EPA emissions projections “as the changes in emissions 
impacts can be very large between the proposed and final rules.”47 First, there is no indication 
that the final vehicle emissions rollback will be significantly different from the proposed version 
of the rule. But even if the final rule is different, EPA could model scenarios showing the likely 
impacts of a rule flatlining the emissions standards as proposed and a rule that is less aggressive. 
Second, the repeals mentioned above are, by all accounts, going to be finalized soon. Thus, EPA 
likely has the information it needs to calculate the impact of the actual and final repeal. For 
example, by the time that this proposal is finalized the vehicles emissions rule is very likely to be 
finalized and public. Thus, there is no reason not to do an analysis of the impact of the vehicles 
repeal on this rule.  

In conclusion, EPA should not finalize this proposal to deny New York’s petition and should 
instead conduct new modeling and impose emissions cuts that adequately address the 
nonattainment and maintenance problems at issue in New York. 

Respectfully, 

 

Bethany Davis Noll 
Litigation Director 
bethany.davisnoll@nyu.edu 
212-998-6239 

 

  

                                                 
47 Emissions Inventory Guidance, EPA-HQ-OAR-2018-0225-0395 at 116. 
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