November 14, 2022
To:

Bureau of Safety and Environmental Enforcement, Department of the Interior

Subject:

Oil and Gas and Sulfur Operations in the Outer Continental Shelf—Blowout
Preventer Systems and Well Control Revisions, 87 Fed. Reg. 56,354 (proposed
Sept. 14, 2022) (BSEE–2022–0009)

The Institute for Policy Integrity at New York University School of Law 1 (Policy Integrity)
respectfully submits these comments to the Bureau of Safety and Environmental Enforcement
(BSEE or the Bureau) in response to its proposed rule to revise regulations for well control and
blowout preventer systems (Proposed Rule). 2 Policy Integrity is a nonpartisan think tank
dedicated to improving the quality of government decisionmaking through advocacy and
scholarship in the fields of administrative law, economics, and public policy.
The Proposed Rule revises provisions of the Blowout Preventer Systems and Well Control Rule
that the Bureau finalized in 2016 (2016 Rule) 3 and partially rolled back in 2019. 4 The 2016 Rule
responded to the Deepwater Horizon explosion and oil spill, an unprecedented disaster caused in
part by poor blowout preventer (BOP) performance. BSEE now proposes to reinstate portions of
the 2016 Rule, explaining that doing so will enhance the clarity of its BOP regulations, improve
BOP capabilities, and strengthen agency oversight of well operations. But while BSEE’s Initial
Regulatory Impact Analysis (IRIA) extensively assesses the Proposed Rule’s costs, it engages in
a less thorough analysis of the rule’s benefits. To strengthen its conclusion that “the benefits of
the [Proposed Rule] . . . exceed the costs,” 5 BSEE should:
•

Quantitatively and/or qualitatively describe the full range of harms that the Bureau
expects to avoid by decreasing the risk of well blowouts, which include fatalities,
negative health impacts on coastal populations, and the destruction of fragile ecosystems.

•

Conduct a break-even analysis to support its finding that the Proposed Rule’s benefits
justify its costs. To assist BSEE, we have performed this analysis and find that the rule
needs to reduce the risk of well blowouts by at least 0.24%—meaning that it would need
to prevent one in approximately 400 blowout events—to justify its purported costs.
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We expand on these suggestions below.
I.

BSEE should account for the full range of benefits associated with decreasing the
risk of well blowouts.

Under Executive Order 12,866, 6 as reaffirmed by Executive Order 13,563, 7 an agency should
adopt a regulation “only upon a reasoned determination that the benefits of the intended
regulation justify its costs.” 8 In its Initial Regulatory Impact Analysis for the Proposed Rule,
BSEE extensively explains and estimates the costs of implementing its proposed regulations, but
it spends comparatively little space—less than three pages—qualitatively describing the
regulation’s anticipated benefits, and it does not quantify those benefits. 9 That the Proposed
Rule’s benefits, which are comprised largely of the reduced risk of an oil spill from a well
blowout, are more difficult to quantify than its costs does not merit this reduced consideration.
Difficult-to-quantify benefits can be significant, sometimes substantially more so than quantified
benefits. 10
BSEE recognizes that the Proposed Rule would “reduce the likelihood of an oil or gas blowout,
which can lead to the loss of life, serious injuries, and harm to the environment.” 11 To
understand the full range of benefits that a preventive regulation like the Proposed Rule provides,
BSEE could more thoroughly analyze what potential future costs the regulation will help avoid;
the larger the costs of a loss-of-well-control (LWC) event, the less the Proposed Rule must
enhance well safety to justify its costs. In the Proposed Rule and IRIA, however, BSEE offers
little quantitative or qualitative information about the various costs that blowouts impose on
private parties and society at large. To further justify the Proposed Rule, BSEE should
qualitatively describe and—to the extent feasible—quantify these costs, which can be significant.
Since the Deepwater Horizon spill, for example, BP has paid around $65 billion in related
cleanup and compensation costs. 12
BSEE’s own analysis of the 2016 Rule quantifies many of the accident costs stemming from
poor BOP performance. These include costs associated with natural resource loss, loss of oil and
gas resources, spill cleanup and containment, loss of recreational opportunities, losses to the
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commercial fishing industry, and fatalities directly resulting from LWC events. BSEE itself
quantified all these costs in its economic analysis of the 2016 Rule; 13 the Bureau should
recalculate them for the Proposed Rule and appropriately weigh them in its rulemaking process.
BSEE should also account for several other types of avoided costs that it did not account for in
its 2016 Rule, either quantitatively or, if that is not feasible, through a qualitative analysis. 14 For
example, although BSEE calculated the cost of fatalities directly resulting from LWC events, it
did not attempt to calculate the costs of (1) non-lethal injuries directly attributable to LWC
events and (2) deaths and negative health impacts that result from, but do not occur in the
immediate aftermath of, an LWC event. In the wake of the Deepwater Horizon oil spill, for
instance, those impacts were severe.
An extensive literature details the health impacts of the spill on cleanup workers and populations
living on the nearby shore. In the first months after the spill, benzene and particulate
concentrations along the coast were measured to be 2 to 19 times higher and 10 to 45 times
higher than normal, respectively. 15 During that time, cleanup workers and people living in
coastal Louisiana reported symptoms including “headaches, dizziness, nausea, vomiting, cough,
respiratory distress, and chest pain.” 16 Follow-up studies years later found that several of these
adverse health effects persisted, and in some cases, had gotten worse; doctors observed hematic,
cardiac, respiratory, hepatic, renal, and neurological symptoms. 17 Research has also shown that
the Deepwater Horizon oil spill caused an increase in mental health problems 18 and lower birth
weights in the surrounding community. 19
BSEE should also account for certain nonmarket harms to natural resources damaged by oil
spills. Although BSEE previously applied a natural resource damages figure from the Bureau of
Ocean Energy Management that purported to represent the value of the resources destroyed due
to the spill and cleanup activities, 20 that figure does not include the value of potentially
irreversible harm to the marine ecosystem, biodiversity, and endangered species. 21 That figure
also does not account for the fact that the costs of oil spills may be increasing. One study finds
that although the number of oil spill incidents has decreased over the past sixty years, the spills
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that have occurred tended to be greater in size and damage. 22 Potential explanations for this trend
include the increase in oil tanker size, drilling depth, and/or scarcity of environmental
resources. 23
Additionally, BSEE should account for the distributional impacts of oil spills. For many years,
executive orders and related guidance documents have directed agencies to consider
distributional impacts in regulatory decisionmaking. Since 1993, Executive Order 12,866 has
required agencies to consider distributional impacts and equity in their regulatory
decisionmaking. 24 Executive Order 12,898, issued around the same time, requires agencies to
identify and seek to address the adverse environmental and human-health impacts of all federal
administrative programs (including regulations) on minority and low-income populations. 25 The
Office of Management and Budget’s Circular A-4, the executive branch’s principal guidance on
cost-benefit analysis, advises agencies to describe an action’s distributional effects, or “how both
benefits and costs are distributed among sub-populations of particular concern.” 26 Furthermore,
President Biden has repeatedly stated that advancing environmental justice is a priority for his
administration. 27
Like many types of environmental disasters, the BP oil spill impacted historically overburdened
populations more acutely. After the spill, low-income coastal residents were more likely to report
having lost income and observing physical and mental health effects among their children, 28 and
Black and Hispanic infants and children were more likely to experience physical and/or mental
health effects than white infants and children. 29 The Bureau should explain the negative
distributional impacts that result from oil spills, describe the wide range of harms that oil spills
cause, and quantify those harms when possible.
II.

BSEE should conduct a break-even analysis to support its finding that the
Proposed Rule’s benefits justify its costs.

When it is difficult for an agency to quantify a rule’s benefits and those benefits are important,
the Office of Management and Budget recommends that the agency conduct a “break-even
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analysis.” 30 A break-even analysis, sometimes referred to as a “threshold” analysis, essentially
asks how high unquantified benefits would need to be to justify a rule’s costs. 31 Using breakeven analysis can help avoid the anti-regulatory bias that results if agencies decide not to
regulate because costs are more easily quantified than benefits. 32 Agencies often use this tool
when evaluating rules that are intended to reduce the risk of low-probability, high-cost events
whose benefits are difficult to quantify. For example, in its recently proposed rule designed to
reduce the risk of chemical accidents, 33 the Environmental Protection Agency (EPA) conducted
a break-even analysis to determine how much damage from chemical accidents the rule would
need to prevent each year to justify its costs. 34 The Department of Homeland Security and the
Transportation Security Administration routinely conduct break-even analyses for rules intended
to reduce the risk of terrorist attacks. 35
Here, the Proposed Rule’s primary benefit is the lower risk of an oil spill due to LWC. A breakeven analysis can help conceptualize whether that lower risk is likely to justify the regulation’s
costs; the analysis’s result represents the risk reduction that the Proposed Rule would need to
accomplish to justify its costs. BSEE already possesses the basic data it needs to conduct a robust
break-even analysis for the Proposed Rule: (1) the cost of the regulation 36 and (2) many of the
costs of the event that the regulation is designed to avoid—oil spills.37 To demonstrate, we
calculate that value ourselves using the following steps; for simplicity’s sake, we use a
methodology similar to the one that BSEE itself used in its 2016 Regulatory Impact Analysis
(2016 RIA). 38 (Note that we use the same cost estimates that BSEE used in its 2016 RIA, which
it gave in 2014 dollars.) We find that the Proposed Rule would need to reduce the risk of
blowouts by at least 0.24% to justify its purported costs. This represents a high-end probability
estimate, since, as noted above, the Bureau’s 2016 analysis omitted certain key oil-spill costs.
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1. Calculate the annualized cost of LWC events stemming from natural resource loss, the
loss of hydrocarbons, and spill cleanup and containment:
A. 222.39 [barrels of oil spilled per new well drilled] 39 x 90 [new wells drilled on the
Outer Continental Shelf each year] 40 = 20,015 barrels of oil spilled each year
B. 20,015 [barrels of oil spilled each year] x $3,658 [cost of a spilled barrel of oil] 41
= $73,215,236
2. Add the additional annualized one-time cost of catastrophic oil spills, which encompasses
the loss of recreational opportunities and losses to the commercial fishing industry:
A. $73,215,236 [annualized cost of spilled barrels] + $4,656,376 [annualized cost
associated with catastrophic oil spills] 42 = $77,871,612
3. Add the annualized cost of fatalities directly resulting from LWC events:
A. 0.320 [annualized number of fatalities] 43 x $8,685,329 [value of a statistical life
used by EPA] 44 = $2,779,305
B. $77,871,612 [annualized cost of oil spills from Step 2] + $2,779,305 [annualized
cost of fatalities directly resulting from oil spills] = $80,650,917
4. Convert to 2022 dollars:
A. $80,650,917 [annualized cost of oil spills] x 1.218 [adjustment for inflation from
2014 to the first half of 2022] 45 = $98,232,817
5. Divide the cost of the Proposed Rule by the annualized cost of an oil spill to get the
break-even value:
A. $236,981 [purported annualized cost of the Proposed Rule] 46 / $98,232,817
[annualized cost of oil spills] = 0.24%
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Thus, according to this illustrative analysis, the Proposed Rule would need to reduce the risk of
LWC events by 0.24%, or less than 1 in 400, to justify its purported costs. And this is a
conservative estimate because, as noted above, it includes only the oil-spill costs that BSEE
monetized in its 2016 analysis and does not account for an oil spill’s considerable non-monetized
costs. Although BSEE is unlikely to be able to estimate with certainty by how much it expects
the Proposed Rule to reduce the risk of blowouts, it could more readily evaluate whether the rule
is likely to reduce blowouts by more or less than 0.24%, like it has in the past. 47
Alternatively, BSEE could conduct a similar type of analysis by comparing the Proposed Rule’s
costs to the costs of a catastrophic oil spill. The Proposed Rule’s purported cost is 274,284 times
less than the $65 billion BP has paid in cleanup and compensation costs stemming from the
Deepwater Horizon spill.48 Performing either this analysis or the break-even analysis conducted
above demonstrates how small the purported cost of the Proposed Rule is in light of the
significant benefits from reducing the risk of oil spills, and can therefore strengthen BSEE’s
conclusion that “the benefits of the [Proposed Rule] . . . exceed the costs.” 49
Conclusion
In light of the enormous societal costs and undesirable distributional effects imposed by well
blowouts, it is sensible for BSEE to require additional safety measures and reporting
requirements. BSEE can take simple steps to bolster its justification for the rule. Specifically, the
Bureau should more thoroughly explain the wide range of harms associated with major blowout
events and conduct a break-even analysis to support its conclusion that the Proposed Rule’s
benefits justify its costs.
Sincerely,
Libby Dimenstein, Legal Fellow
Max Sarinsky, Senior Attorney
Minhong Xu, Economic Fellow
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