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Executive Summary

A gencies and the regulations they produce are indispensable to promoting an administration’s policy agenda. 
But to get the most out of regulations and avoid future rollbacks, agencies must navigate a tension between 
adequately supporting a rule and hastening the rulemaking process. 

On the one hand, adequately supporting a rule involves developing legal arguments and evidentiary records necessary to 
survive legal challenges. Such thorough analyses take time. On the other hand, in an era of partisan tit-for-tat,1 speed is 
more important than ever as the threat of rollbacks after a presidential term looms large. These two forces place conflicting 
pressures on a president at the beginning of a term. 

This report discusses how an administration that begins a new term can navigate regulatory strategy. It offers advice on 
navigating this terrain for White House officials, the Office of Information and Regulatory Affairs (OIRA), transition 
teams at agencies, and advocates. The report also contains a section on how an incoming administration can roll back 
the prior administration’s rules if there is an inter-party transition. Though it uses the potential for a transition from the 
Trump administration to a Democratic administration as an illustrative example, the report is relevant for any future 
inter-party transition where an administration is interested in rolling back the prior administration’s regulations. A note 
on terminology: This report refers to the administration that wins an election as the incoming administration. Second, 
this report refers to the presidential administration that has just ended as the outgoing administration. And third, the 
report refers to the administration that will follow the incoming administration four or eight years later as the future 
administration. 

This report lays out several principles that should guide an administration at the beginning of a new term – whether it is 
Democratic or Republican. To do so, the report draws on lessons from President Trump’s first term as president, during 
which his administration deployed an array of tactics to roll back Obama-era regulations, particularly those promulgated 
late in the Obama administration’s tenure. These rollback tools are likely to be used in future administrations. And that 
risk places increased pressure on an administration’s ability to make long-lasting policy through agencies. If there is 
an inter-party transition, the incoming administration could also use these tools to undo policies from the outgoing 
administration. But they must be used in accordance with the law.

As this report explains, the first priority to consider is the threat of future rollbacks: In addition to rollbacks through 
traditional notice-and-comment rulemaking, there are three time-sensitive tactics that a future administration can use to 
roll back the incoming administration’s policies, all of which the Trump administration deployed: Congressional Review 
Act disapprovals, litigation strategies like abeyances, and administrative delays. An incoming administration must plan 
the timing of its rules to mitigate these risks from a future administration as much as possible. 

The first time-sensitive tactic, Congressional Review Act disapproval, poses a threat if rules are finalized too late in an 
administration. This tactic, which typically depends on the same party controlling both houses of Congress and the 
White House, allows a future administration to roll back any rules that fall within a certain timeframe before the end of 
the prior administration. 
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The second tactic, abeyances, poses a threat if the administration’s policies are under review in court at the end of its 
presidential term. In that case, the future administration can seek abeyances in court to put off judicial review, clearing 
the path for rollbacks through rulemakings. 

And the third tactic, administrative delay, poses a threat if rules are not fully implemented—because either effective dates 
or deadlines for compliance have not yet passed. In that case, a future administration may attempt to delay implementation 
of the rules. Because the impact of these tools is muted the earlier a rule is promulgated, the possibility that a future 
administration will undertake all of these rollback efforts places time pressure on the administration’s rulemaking from 
the start of the new term.
 
The fate of Obama-era regulations during the Trump administration makes these rollback risks apparent. The Stream 
Protection Rule, promulgated in the last full month of the Obama administration, was repealed under the Congressional 
Review Act.2 The Clean Power Plan, promulgated in October 2015 and therefore beyond the reach of the Congressional 
Review Act, was nonetheless enmeshed in ongoing litigation at the end of the Obama presidency. The Trump 
administration requested abeyances to stall legal proceedings, which simultaneously blocked the rule from taking effect 
because the Supreme Court had stayed the rule during litigation.3 And through serial delays of regulatory implementation 
deadlines, the Trump administration blocked some Clean Water Act regulations from being implemented.4 

These risks are now part of the landscape for any new or second-term president. To mitigate the risks of these rollback 
tools, an administration must take several steps. First, where feasible, an incoming administration should strive to 
promulgate rules with compliance dates that pass before the end of the presidential term to minimize the risk that a future 
administration will seek to delay rules that have not been fully implemented. Second, the new administration should 
work to finalize rules in the first two to two-and-a-half years of the term to increase the chances that any judicial review 
can be resolved prior to a future administration’s taking office. And third, the administration should avoid finalizing rules 
within the final eight or nine months of a presidential term because of the risk of Congressional Review Act repeals.5 

The second priority this report addresses is an incoming president’s own opportunity to quickly rescind an outgoing 
administration’s regulations. The three rollback tools used by the Trump administration highlight opportunities for 
reviewing and repealing an outgoing administration’s policies. This report reviews those options and explains how they 
should be deployed.

All these considerations together raise the stakes to complete regulations during the first two years of a presidential term. 
As this report lays out, an administration has the challenging task of promulgating resilient regulations quickly, while also 
reviewing and, if appropriate, undoing the regulations of the previous administration. This report is designed to provide 
guidance on meeting this challenge through highlighting the relevant timing considerations as well as the applicable legal 
rules. 

This report has two parts. First, the report describes the procedural and timing considerations that an administration 
should keep in mind as it seeks to create resilient regulations, striking a balance between thoroughness and efficiency. And 
second, this report offers advice about how an incoming administration can most efficiently and effectively reverse the 
regulatory agenda of an outgoing administration if desired. 
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To issue resilient regulations in the face of rollback threats:

BEFORE ELECTION DAY:* 

• Assemble a team that (in addition to identifying people for top agency positions) develops a list of policy 
priorities for each agency and determines the contours of regulations to fulfill those policy goals. 

DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION:* 

• Develop contours of priority regulations for each agency. 

AFTER INAUGURATION:* 

• Direct agencies to immediately begin filling in the contours of the campaign’s priority regulations and select 
officials to fill the more than 700 top agency positions that require Senate confirmation, keeping in mind that 
the Senate may also need time to use the Congressional Review Act (CRA).

DURING THE TERM: 

• Propose rules as quickly as reasonably possible, minimizing the time between proposal and finalization. 

• Push agencies to promulgate rules with shorter compliance deadlines and prioritize rules for expeditious 
review by the Office of Management and Budget where appropriate. 

If there is an inter-party transition, to roll back the previous administration’s regulations:

BEFORE ELECTION DAY: 

• Prioritize regulations for amendment or repeal through agency action or the CRA.

DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION: 

• Continue prioritizing regulations for repeal and identify evidence and data that can be used to support a 
speedy repeal or amendment.

ON DAY 1:

• Issue a stop-work order halting agency work on pending regulations. 

• Instruct the Justice Department to seek abeyances in any pending litigation concerning priority regulations, 
indicating that the new administration is planning to review those regulations.

ON WEEK 1:

• Instruct agencies to extend the effective dates for priority regulations (assuming the effective dates have not 
passed) by up to 60 days while also opening the original rule up for public comment. 

• Work with Congress to deploy the CRA for select priority regulations.

• Instruct agencies to prepare a record sufficient to justify, through notice-and-comment rulemaking, quick 
and targeted rollbacks of priority regulations. To build these justifications efficiently, agencies should take 
advantage of analyses underlying prior policies from the Obama era, if applicable. 

• Instruct agencies to consider whether it is possible to change policies through adjudications, guidance 
documents, and nonenforcement notices.

* May only apply to first-term candidate or president
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I.  Promulgating Resilient Regulations

T he incoming president faces a host of challenges when beginning the process of regulating. Agencies must ensure 
regulations comply with all the necessary administrative law requirements. But an incoming administration 
must also face the risk of future rollbacks. Recent administrations have employed an increasingly wide array of 

methods to undo the previous administration’s regulatory agenda, in addition to pursuing more conventional rollback 
methods. These tools are likely to be used by future administrations and thus place new pressures on a president’s ability 
to promulgate long-lasting regulations.

Three of these methods—administrative delays, litigation strategies like abeyances, and Congressional Review Act 
disapprovals—are likely to be used after future transitions by a future administration.6 These strategies can be used 
primarily to target rules finalized during the last couple of years of a president’s term. And given that finalizing a rule, 
from start to finish, can take as long as two to three years, and often takes longer, these rollback tools present a threat 
immediately upon the start of a new president’s term.7 On the other hand, as these particular techniques are all time-
sensitive, regulations promulgated early enough in the administration’s term are beyond their reach—though future 
administrations may still try to use traditional notice-and-comment rulemaking to roll back prior policies. For that 
reason, it is more important than ever to capitalize on whatever strategies are available to issue regulations expeditiously 
to avoid these threats. At the same time, regulations must also be grounded in rigorous legal and economic analysis not 
only to survive judicial review but also to better resist repeals by a future administration.

At the start of the term, an incoming administration must therefore strike a balance between efficiency and thoroughness 
in promulgating resilient rules. This Part begins by explaining the substantive requirements of resilient rules and then 
explains the time pressure that a new president is under due to rollbacks risks, as well as the actions that an administration 
can take to create and protect regulations from those threats. 

A. Procedural and Substantive Requirements that Govern Rulemaking 

Rigorous compliance with the procedural and substantive requirements that govern rulemaking will both assist a new 
president in surviving potential judicial review and help fortify the rules against future rollback threats. 

1. Notice and Comment

Under the Administrative Procedure Act (APA), agencies generally must follow “notice-and-comment” procedures 
when promulgating rules.8 Broadly speaking, this means rules must go through a proposal stage and a public comment 
stage before publication as a final rule.9 In some cases, agencies may forgo notice-and-comment procedures,10 but these 
shortcuts are very limited and may only be available for interpretive rules, general statements of policy, or rules about 
agency organization, procedure, or practice.11 Many statutes have their own specific rulemaking requirements that either 
complement or displace the APA’s procedures, but the requirements are usually similar.12 

Alternatively, an agency may skip notice and comment if the agency has “good cause” to do so. To satisfy that exception, 
the agency must prove that following notice-and-comment procedures would be “impracticable, unnecessary, or contrary 
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to public interest.”13 But courts do not defer to agency “good cause” claims.14 And the standard is difficult to meet. For 
example, to prove that notice-and-comment processes are “impracticable,” agencies must prove that “due and required . 
. . agency functions would be unavoidably prevented” by such procedures.15 To prove that the “public interest” prong is 
met, the agency has to show that the “ordinary procedures—generally presumed to serve the public interest—would in 
fact harm that interest.”16  

2. Reasoned Explanation Requirement

Agencies must also consider all of the important factors relevant to a decision and explain why the final rule is consistent 
with underlying evidence.17 Failure to follow necessary procedures or offer an adequate explanation for the rule could 
lead a court to deem the regulation “arbitrary and capricious” and invalidate it.18 

One specific way to make the justification for rules more thorough is to justify rules through cost-benefit analyses. When 
a rule is supported by a detailed cost-benefit analysis, any attempt to weaken or repeal that rule will require a similarly 
robust economic justification; a weakly supported rollback will seem arbitrary and capricious against an economically 
justified rule.19 To the extent quantifying costs and benefits is possible, such quantification also strengthens a rule, 
because a subsequent administration must take the time to contest those quantifications, rather than merely relying on 
subjective policy preferences.20 

The Trump administration’s experience in attempting to repeal or replace Obama-era rules has revealed the importance 
of robust cost-benefit analyses to withstanding attacks by a subsequent administration. For example, as part of a rule 
meant to reduce waste of natural gas from venting, flaring, and leaks on federal lands, the Obama-era Bureau of Land 
Management conducted a cost-benefit analysis finding the rule would yield $46–$204 million in annual net benefits.21 
In 2017, the Trump administration announced it was delaying the regulation for an indefinite period of time, citing only 
the compliance costs of the rule.22 But the U.S. District Court for the Northern District of California vacated the delay 
because the agency failed to consider the forgone benefits associated with the Obama-era regulation.23 The administration 
then issued a second delay, but that delay was enjoined after a new lawsuit, in part because the agency failed to give any 
reasons for turning its back on the facts underlying its decision to issue the rule in the first place.24 After those two failed 
efforts to delay the rule, the Trump administration repealed the rule,25 but a federal district court also struck down that 
repeal, citing the agency’s irrational treatment of costs and benefits.26 In other words, by producing a robust cost-benefit 
analysis to justify its rule, the Obama administration ensured that a future administration would need to overcome that 
analysis to reverse the regulation.
 
A robust Obama-era cost-benefit analysis justifying vehicle fuel efficiency standards also hampered Trump-era rollback 
efforts. To repeal these standards, the Environmental Protection Agency (EPA) and National Highway and Traffic 
Safety Administration had to explain why a rollback was reasonable, given the net benefits associated with the Obama-
era rule. In 2018, the agency produced a proposed cost-benefit analysis supporting repeal, but the analysis showed net 
benefits only because of illogical assumptions and blatant mathematical errors.27 Because the initial analysis was so weak, 
the agency later produced a new analysis showing the replacement rule would lead to net social costs. As that analysis 
shows, the rollback will cost more in fuel expenses and in lives lost in highway deaths than the benefits that the rollback 
promises.28 As a result, the final replacement rule is highly vulnerable to legal challenges.29 
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B. Rollback Risks and Resulting Time Pressures

As the administration begins the new term (whether it is President Trump’s second term or a first term for the Democratic 
contender), it must also consider that a future administration can use the same three tools that the Trump administration 
used to roll back Obama-era policies to roll back the incoming administration’s policies. Those three rollback strategies 
depend on the rules being in early stages of development or implementation. Thus, there are specific steps that the 
administration can take to lower the risk of the tools being used successfully against it. And the administration must 
consider taking these steps now, because with each of them, time is of the essence.

1. Threat of Future Rollbacks Through Delays

The first strategy that a future administration might use to attack the incoming administration’s policies is the strategy 
of delaying regulations. These types of rules can be termed a “delay,” a “suspension,” a “postponement,” or a “stay.”30 This 
report will refer to any regulatory action designed to put off compliance as a “delay.” 

Rules frequently do not take effect on their dates of publication, and instead have later “effective dates” or “compliance 
dates,” either to observe a gap period mandated by statute31 or to allow regulated entities more time to reach full 
compliance.32 Sometimes, a rule may have separate effective dates and compliance dates, with the rule becoming effective 
on a certain date, but with regulated entities needing to hit compliance milestones at distinct compliance dates. For 
some rules, a requirement of immediate compliance is impractical because regulated entities need time to make capital 
investments, redesign operating procedures, or hire or retrain staff. Thus, compliance dates have been known to stretch 
years into the future.

If the incoming administration promulgates rules with effective dates or compliance dates that have not occurred prior to 
the future administration’s taking office, then the future administration may seek to delay those regulations. 

The Trump administration used delays aggressively to keep Obama-era rules from coming into effect. Though the 
Trump administration faced many successful lawsuits on this front, not all delays were challenged.33 With some rules, 
the administration issued very short-term delays and replaced them repeatedly34 making lawsuits extremely difficult to 
pursue. In some cases, even though the administration faced lawsuits, the strategy of issuing serial delays helped keep the 
Obama-era rule from coming into effect35 while the agency worked on rollback plans.36 

There are many reasons that delays might prove helpful to a future deregulatory administration, including the fact that a 
repeal will look more beneficial when compliance costs have not yet been expended.37 Thus, the administration should 
assume that it is likely that a future administration will deploy some of these strategies against any rules that are not fully 
implemented at the end of the president’s term. 

To ward off the risk of this tool, an administration should ensure that the rule is fully implemented before the end of 
the concurrent presidential term. If a rule has been implemented, typically an administration will have less incentive to 
roll it back, because regulated parties have already spent money to comply with the regulations, and that money may 
not be recoverable.38 For example, a pollution regulation might require regulated industry to install pollution control 
technologies by a certain compliance date. If the technologies are installed, then repealing the rule afterward has little 
upside: More environmental harm may result, and minimal money will be saved, because the industry has already made 
substantial, unrecoverable investments in compliance. 
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In sum, to protect regulations from such delays, an administration must aim to issue rules with effective dates and 
compliance dates that will occur prior to the end of the concurrent presidential term. Because compliance dates 
may occur years after a rule’s publication, the administration may need to promulgate some rules in the first two years of 
the presidential term to ensure implementation. 

Future rollback threat: A future administration will seek to delay the effective dates or compliance dates of the 
president’s regulatory priorities.

Recommended timing to mitigate threat: Promulgate rules with compliance dates that pass prior to end of 
presidential term; may require speedy finalization.

2. Rollback Strategies in the Courts

The second rollback strategy that a future administration can use is court-related. Perhaps most simply, if a lower court 
has already struck down a regulation, the administration can instruct the Department of Justice not to appeal the ruling.39 
This step leaves the unfavorable ruling in place and effectively allows courts to do the work of repeal for the administration.
 
Another way to halt litigation is through requests for abeyances—court orders that put off briefing, argument, and 
decision in a pending case.40 Abeyances have traditionally been justified as a way of conserving court resources;41 if 
an agency is going to change a regulation anyway, there is arguably little point in a court scrutinizing the rule’s merits. 
Accordingly, administrations have traditionally requested abeyances in cases in which the court has not yet expended 
significant resources.42 Abeyances are therefore common in cases that have not yet been briefed, and these requests 
typically go unopposed.43 

The Trump administration’ s use of abeyance requests was much more aggressive, however, as many agencies asked for 
them late in the litigation process. The Trump administration requested abeyances in several cases that had already been 
fully briefed and in at least one case that had already been fully argued.44 These abeyances were frequently opposed, but 
many courts granted the abeyances all the same.45 

Abeyances will likely be used by a future administration in a similar way. The Justice Department lacks the legal authority 
to change an agency’s policy position and generally disfavors changing the government’s litigation position absent a 
modification or repeal by the agency.46 A future administration therefore cannot simply order its Justice Department 
to reverse course in ongoing litigation, but must await agency action. Abeyances allow a future administration to avoid 
unfavorable court decisions that might preclude the future administration from reshaping a rule according to its own 
policy goals.47 In that way, abeyances give agencies flexibility to rescind or modify a rule.48 Abeyances also give agencies 
more time to rescind or modify a rule if the regulation was stayed by a court prior to the change in administrations. An 
abeyance keeps the court-ordered stay in place and thus further delays the rule from taking effect. Even if an abeyance 
is not granted and litigation continues, the Justice Department could take no position in response to a party’s request to 
stay the rule that the administration wants to roll back.49  

To avoid these outcomes under a future administration, a president must aim to promulgate regulations early enough 
so that litigation is completed prior to the end of the concurrent presidential term. The incoming administration should 
consider the need to go through litigation both at the trial court level as well as on appeal. Because litigation at just one 
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level of review can take more than a year, and many challenges will likely be appealed, it is reasonable to assume that 
litigation over a rule will last at least 1.5 years. Thus, agencies should promulgate rules within the first 2.5 years of 
a presidential term to minimize the risk of these rollback efforts through litigation techniques. Even with this timing, 
some cases could still be in litigation at the end of a presidential term—particularly if a case reaches the Supreme Court—
but for most rules, promulgation within the first 2.5 years of a term is a good rule of thumb. 

Future rollback threat: Future administration declines to appeal decisions striking down rule or requests abeyances 
to stall judicial review of the rule.

Recommended timing to mitigate threat: Finalize rule within first 2.5 years of presidential term to allow time to 
complete litigation prior to end of term.

3. Threat of Future Rollbacks in Congress 

Another tool that Congress can use to roll back regulations is the Congressional Review Act (CRA).50 This statute allows 
Congress to roll back regulations within a certain window of time if a bare majority of each house of Congress votes to do 
so and the President agrees.51 Because of these requirements, the CRA has historically only been useful when the Senate, 
House of Representatives, and Presidency were all controlled by the same party, and following a change in the control of 
the Presidency. 

But if the two branches of Congress line up with the President, a couple of features make the CRA a potent tool for 
repealing the previous administration’s regulations. In particular, the statute’s precise specifications on how resolutions are 
brought to the floor for consideration and on how debate is limited effectively bypass the Senate’s standard parliamentary 
procedures and so remove the threat of a filibuster. As a result, the Senate can pass a resolution disapproving an agency 
final rule by a simple majority, rather than a 60-vote filibuster-proof majority.52 Thus, the main procedural constraint on 
the CRA is a requirement for 10 hours of debate in the Senate for each disapproved rule.53 The Trump administration 
took advantage of these flexibilities and worked with Congress to repeal 14 Obama-era regulations using the CRA.54 

But the CRA applies only to regulations promulgated relatively recently. Under the statute, Congress typically has 60 days 
in which to disapprove a regulation.55 When Congress begins a new term, for any regulations whose 60 days have not 
yet expired, the clock is reset, and Congress is allowed 75 additional legislative days to review.56 Because Congress does 
not meet every day, and because of peculiarities about how official adjournments can affect the counting of “legislative” 
days, 60 legislative days can cover a period much longer than 60 calendar days. As a result, a new administration together 
with Congress can repeal rules that were finalized several months before the end of the previous administration’s term.57 
When President Trump came into office, the Congressional Research Service estimated that Congress could target 
any completed rules submitted to Congress for disapproval on or after June 13, 2016.58 Based on current estimates, an 
incoming administration may be able to target Trump-era rules going back as far as mid-May 2020.59 

Thus, to protect regulations from repeal through the CRA, the administration should aim to finalize regulations 
roughly eight or nine months before the end of a presidential term. 
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Future rollback threat: A future administration and Congress use the Congressional Review Act to undo regulations 
issued within the final several months of the previous term.

Recommended timing to mitigate threat: Finalize rules before the final eight or nine months of a presidential term.

This section has laid out time-sensitive rollbacks that the incoming administration must anticipate. Because rules take 
so long to issue,60 the threat of rollbacks requires a president to frontload regulations in the first two years, to the extent 
possible. Given these demands and the substantive requirements that an incoming administration must comply with, the 
next subsection provides specific guidance for how to create resilient regulations that balance speed with thoroughness. 

C. Steps to Shorten the Timeline for Promulgating Thorough Rules

An administration can take several steps to promulgate thorough rules more quickly. These steps are discussed below. 
 
First, an administration should take all steps available to propose rules early in a presidential term. Proposing rules earlier 
means that they can be finalized earlier, better protecting them from time-sensitive rollbacks by a future administration. 
Because resources are finite and not all rules can be prioritized, the administration should set priority regulations and 
ensure these rules are proposed quickly.

Second, agencies should aim to shorten the time between proposing a rule and finalizing it. Agencies must honor 
statutory terms, if applicable, that require minimum periods for public comment, and should ensure the public has 
adequate time to comment, particularly for complex rules. But agencies should avoid unnecessary delays that result from 
failing to publish all support documents on regulations.gov with or in advance of the proposal, and from tardy public 
hearings that further push back comment deadlines. To the extent that agencies have the flexibility to allocate resources 
to respond to comments on priority rules more quickly, agencies should do so. Similarly, once the substance of a rule has 
been finalized, agencies should work with the Federal Register to publish those rules as quickly as possible, to hasten the 
rule’s effective date and start the clock on the CRA. The time between publication of a rule on an agency’s website and in 
the Federal Register varies significantly,61 so an administration should close this gap for priority rules if possible. 

Third, agencies could shorten compliance deadlines in regulations to ensure that regulated parties must comply with the 
regulation before another administration gains control. This approach must be balanced with other legal requirements. 
If deadlines seem unreasonably short, the rule could be vulnerable to lawsuits claiming that the rule is arbitrary and 
capricious because regulated entities do not have enough time to comply with the rule.

Fourth, the president could ensure the most important regulations are prioritized for review by the Office of 
Management and Budget, an office within the White House. This review ensures that agencies consult one another when 
necessary and also analyzes the economic and technical soundness of agency rules prior to their finalization.62 To prevent 
such review from unduly slowing down the promulgation of time-sensitive regulations, the incoming administration 
should ensure that the relevant agencies work together before the process with the Office of Management and Budget 
even begins, and should advise the Office of Management and Budget about which rules to prioritize. 

http://regulations.gov
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Fifth, if a president has certain policy goals that cannot be prioritized during the first presidential term—either because 
of a lack of resources or because of political sensitivity that complicates reelection—the president’s team should develop 
rules as fully as possible so that they can be published in the Federal Register almost immediately after reelection. 
This approach must be balanced against the risk of leaks. 

There are other political steps that the incoming president should also consider to help avoid the risk of future rollbacks. 
Presidents should invest time in campaigning for their party’s candidates in the Senate and House of Representatives. 
Doing so is an investment in the president’s regulatory legacy because the election of sympathetic legislators will better 
shield regulations from the CRA. As previously discussed, the CRA requires the cooperation of both chambers of 
Congress to roll back regulations from the previous administration, and therefore typically depends on control of the 
House and the Senate.63 And as a third of senators face elections every two years,64 a president has an opportunity at each 
midterm election to ensure supportive senators are elected. 

Steps an Incoming Administration Should Take to Issue Thorough Rules Quickly

To make the balance between speed and thoroughness easier, agency mobilization should begin as early as possible 
in a presidential campaign, with the following steps: 

• BEFORE ELECTION DAY: Assemble a transition team to develop a list of policy priorities for each agency, so 
that the transition team can begin determining the contours of regulations to fulfill those policy goals (while 
also searching to fill top agency positions). 

• DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION: Continue 
developing priority regulations for each agency. 

• AFTER INAUGURATION: Direct agencies to immediately begin filling in the contours of the campaign’s pri-
ority regulations, select officials to fill the more than 700 top agency positions that require Senate confirma-
tion, and work with the Senate to prioritize confirmation hearings, keeping in mind that the Senate may also 
need time to use the CRA.

• DURING THE REST OF THE PRESIDENTIAL TERM: Propose rules as quickly as reasonably possible, with 
short timelines between proposal and finalization. Push agencies to promulgate rules with shorter compliance 
deadlines, and prioritize rules for expeditious review by the Office of Management and Budget where 
appropriate.

In sum, a well-prepared administration should take steps to promulgate more regulations more quickly, using 
considerations laid out in this report. It is of course unlikely that the incoming administration will be able to 
promulgate all regulations early enough in a presidential term to avoid time-sensitive rollbacks. Limited 
administrative resources and political considerations will prevent some regulations from early promulgation. 
This reality makes it all the more important that administrations develop regulatory priorities early. Even if the 
incoming administration must finalize rules later, thus leaving some regulations more open to rollbacks by a future 
administration, the administration should make reasoned decisions about which rules to leave vulnerable. 
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II.  Undoing an Outgoing Administration’s Policies

I f there is an inter-party transition, in addition to promulgating its own regulations, an incoming administration will 
likely wish to roll back regulations from the outgoing administration. Rollback efforts may occur through Congress, 
the courts, or administrative actions. This Part discusses how each rollback works, as well as each strategy’s limitations.

A. What Congress Can Do

One of the first tools that the incoming administration should consider is the Congressional Review Act (CRA). As 
discussed in Part I, the CRA allows an administration to roll back rules promulgated within the last several months of 
the outgoing administration, if a majority of the Senate and House vote to do so.65 Thus, the CRA is a powerful tool if 
the same party controls both chambers of Congress and the White House. But Congress only has 75 legislative days to 
review the previous administration’s rules, so Congress must act quickly to deploy the CRA.

Disapproval under the CRA means the defeated rule is “treated as though such rule had never taken effect,” and the 
previous regime takes its place.66 Thus, the administration should consider whether the previous regulatory landscape is 
acceptable before undoing a rule through the CRA. 

The incoming administration should also consider the fact that the CRA strikes down not only the specific regulation 
in question, but also future regulations that are “substantially the same,” unless specifically authorized by subsequent 
legislation.67 This extended ban may be a liability in some cases, because the incoming administration may wish to replace 
a rule with its own distinct but similar regulation. Even if the administration does not have these concerns, members of 
Congress necessary to form a coalition may. For example, in 2017, the Senate rejected using the CRA to strike down an 
Obama-era Department of Interior rule regulating methane pollution at mining facilities.68 The vote was 51-to-49, and 
Senator John McCain, one of the decisive votes against using the CRA to disapprove the rule, cited his concern that the 
action would block any similar regulations in the future.69 

Despite those concerns, the CRA’s extended ban on similar regulations may ultimately not present a meaningful hurdle 
to similar rules. There is no case precedent about what constitutes a rule that is “substantially the same” under the statute. 
But it is likely that the incoming administration can prove that a future regulatory rule that adds new protections is not 
“substantially the same” as a deregulatory rule issued by the prior administration to take away those protections. The 
substantial differences in methodology and end goals will support an argument that the rules are different enough for 
purposes of the CRA.70 Moreover, some courts may be unwilling to hear challenges to agencies promulgating similar 
rules, in the same way that some district courts have found that agency compliance with other CRA procedures is 
unreviewable.71 If that is the case, then challengers will be unable to enforce the CRA’s ban on similar regulations in court. 

Use of the CRA must be balanced against other Congressional priorities. As discussed previously, although CRA repeals 
cannot be filibustered, the CRA nonetheless allows for up to 10 hours of Senate debate.72 Senate hours spent repealing 
rules under the CRA are hours that could otherwise be spent confirming presidential appointees. Even with this tradeoff, 
given the successful use of the CRA by the Trump administration, it makes sense for an incoming administration to 
encourage Congress to prioritize CRA use for at least some high-priority rules. Of course, by using some time for CRA 
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disapprovals, the selection of competent acting agency heads becomes that much more critical, as acting heads will steer 
agencies while longer-term heads wait to be confirmed by the Senate.

In the case of an incoming administration, regulations promulgated in May 2020 or later will likely be vulnerable to the 
CRA.73 The exact cutoff of the CRA’s reach depends on how many legislative days are scheduled in 2020, because the 
CRA can reach only those regulations promulgated within the last 60 legislative days of the previous term.74 

An incoming administration can take several steps to make the most of the Congressional Review Act.

BEFORE THE ELECTION:

• The transition team should identify a list of priority regulations to be rolled back if the CRA becomes available.

AFTER THE ELECTION:

• The incoming administration should push Congress to begin using the CRA as early as possible in its term, 
assuming a cooperative Congress.

• The incoming administration should collaborate with Congress to prioritize which regulations are repealed 
under the CRA. 

 

B. What the Justice Department Can Do

The incoming administration should also consider options available in court. For example, if a court has already struck 
down a regulation targeted for repeal,75 the incoming administration could instruct the Department of Justice not to 
appeal the ruling. In so doing, the incoming administration can avoid revitalizing a rule already felled by the courts. 
Relatedly, if an intervening third party appeals a ruling, the Justice Department could decide not to enter the appeal to 
defend the government’s rule.
 
A more complicated decision concerns how to handle cases in which a court has not yet ruled. The Department of 
Justice generally disfavors changing its position mid-litigation unless the agency involved has formally changed its 
position through rulemaking, and as discussed above, rulemaking takes time.76 A quicker way to halt litigation is through 
abeyance requests that put off briefing, arguments, or decisions in litigation, giving agencies time to rescind or modify 
a rule, render the litigation moot, and avoid an unfavorable court decision.77 Better still, if the regulation is stayed by a 
court prior to litigation, an abeyance further delays the rule from taking effect.

The prudence of invoking an abeyance may depend on whether the administration anticipates a judicial decision that 
aligns with the new administration’s agenda. As an illustration, under the Trump administration, the Justice Department 
allowed a challenge to a Department of Labor rule to proceed in the Fifth Circuit, perhaps anticipating that the court would 
agree with the Trump administration’s own interpretation and strike down the previous rule—as indeed happened.78 By 
contrast, the Department sought and received an abeyance in the D.C. Circuit litigation of the Clean Power Plan.79 This 
abeyance helped the Trump administration avoid a possible judicial decision that could have upheld the regulation—
blocking the administration from citing illegality as a reason for subsequent repeal.80 In addition, because the Supreme 
Court had issued a stay, the abeyance kept the Clean Power Plan from going into effect, and bought the agency time to 
repeal the rule.81 
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Keeping these considerations in mind, the incoming administration should consider deploying abeyances broadly and 
ambitiously. These abeyances will allow the agencies time to repeal or replace the underlying Trump-era rules and ensure 
that agencies have flexibility in their justifications for their repeals. 
 

To take advantage of the power of abeyances, an administration should take the following steps soon after coming 
into office:

• Do not appeal cases that have struck down the outgoing administration’s rule.

• Instruct the Justice Department to request abeyances in all pending cases, excepting possibly cases in which 
courts are highly likely to issue a decision aligned with the incoming administration’s position.

C. What Other Executive Agencies Can Do

An incoming administration has many agency-level tools at its disposal to roll back a previous administration’s regulations. 

An incoming administration can:

• Issue stop-work orders

• Promulgate delay, repeal, or replacement rules through notice-and-comment rulemaking

• Promote new legal positions through adjudication

These approaches involve varying degrees of time and resources. Some of the less labor-intensive solutions, like stop-
work orders, may also have more limited applicability or effectiveness than more labor-intensive approaches, like notice-
and-comment rulemaking. Therefore, the less labor-intensive approaches may be good short-term solutions while an 
agency works on longer-term repeal and replacement through more labor-intensive strategies.

1. Pull Back on Non-Final Rules Through Stop-Work Orders and Implement Legal Delays 

For rules issued very recently by an outgoing administration—by the Trump administration, for example—the incoming 
administration should issue a stop-work order to instruct agencies to stop work on rules under development.82 Stop-
work orders may apply to rules in various stages of development: rules that have not yet been finalized, proposed or final 
rules currently under review by the Office of Management and Budget, and proposed or final rules that have not yet been 
published in the Federal Register. The incoming administration should issue stop-work orders instructing agencies to 
cease work on all of these phases of rulemaking. 
 
An administration may detail in a stop-work order exactly what steps agencies should take, but the goal of stop-work orders 
is to prevent the completion of the previous administration’s rulemakings.83 A stop-work order can be achieved through 
a single memorandum to all agencies, as has been used by incoming administrations for decades.84 Such a memorandum 
would instruct agencies to stop work on all unfinalized regulations, withdraw regulations from review under the Office 
of Management and Budget, and recall regulations from the Office of the Federal Register. The memorandum could 
contain a carveout to continue work that agencies deem essential, though agencies should be required to explain such 
judgments, and the administration should be able to override them. 
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For rules that have not yet reached the publication stage, a stop-work order should:

• Halt agency work on the previous administration’s rules, so that they can be reviewed by the current 
administration and abandoned if appropriate.

• Withdraw rules from review by the Office of Management and Budget.

• Withdraw rules that have not yet been published by the Federal Register.

Stop-work orders may also target rules already published in the Federal Register with effective dates that have not 
yet passed.85 A broad policy of delaying rules should be used with great care, however, because courts have held that 
delays amount to substantive changes86 and that agencies must go through notice and comment and provide a reasoned 
explanation for the changed course.87 As such, delays that are too long are vulnerable to court reversals.

Nonetheless, short-term delays could be useful for rules with effective dates that are too soon after inauguration to allow 
typical notice-and-comment rulemaking. For the purpose of the 2020 election, regulations with effective dates prior 
to March 21, 2021 will generally fit this description. For such rules, the administration may order agencies to extend 
effective dates for a short period—up to 60 days—while the agency reconsiders the rules. 

The Obama administration used this strategy. That administration issued a stop-work order to delay the effective dates 
of all rules not yet in effect by 60 days, but also instructed agencies to immediately open the delayed rules for 30 days of 
public comment.88 

The incoming administration should also consider whether any major rules89 whose effective dates have ostensibly 
passed were miscategorized as non-major rules and therefore avoided the requisite 60-day period between publication 
and effective date.90 If such rules exist and 60 days have not yet passed since their publication, agencies can cite this failure 
as a reason to extend the effective date. The incoming administration should use these short-term delays if, and only if, 
it cannot promulgate a new rule through notice and comment amending the rule that needs to be rolled back promptly. 
And at the end of the 60-day delay, the agency should use the public input to finalize a change to the rule. 

For finalized rules with effective dates that have not yet passed, an administration should:

• Instruct agencies to delay rules by 60 days and immediately open up the original rule and the delayed effective 
date to public comment.

2. Promulgate Regulations Delaying, Repealing, or Replacing Rules

A more labor-intensive strategy to roll back regulations is notice-and-comment rulemaking, but promulgating targeted 
rollbacks should be doable quickly. Repealing and replacing rules through notice-and-comment rulemaking has no 
temporal limitation and therefore has the benefit of working for any past rule, even if its effective date has already passed.91 
And some types of rollbacks require notice-and-comment rules. Notice-and-comment regulations are necessary to 
change a policy or statutory interpretation that the outgoing administration announced in its own notice-and-comment 
rule. This includes delays to a rule, because courts have equated such reinterpretations to revising the rule itself.92 
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a. Delays Through Notice-and-Comment Rules
 
As discussed in Part I, notice-and-comment rules must satisfy the procedural and substantive guidelines of the 
Administrative Procedure Act.93 This applies to rules announcing delays, repeals, or replacements. Agencies must 
provide a “reasoned explanation” for changing course, show awareness of a changed position, and give “good reasons 
for the new policy.”94 If the prior rule relied on an evidentiary record or cost-benefit analysis as justification, then the 
delay, repeal, or replacement rule must explain its reasons for “disregarding facts and circumstances that underlay or were 
engendered by the prior policy.”95 Accordingly, the agency should give an explanation for changing course that relies on 
substantive merits reasons, rather than simply a desire to reconsider.
 
Courts since the Reagan era have interpreted delays as substantively changing or repealing rules; thus, judges have 
required agencies to go through the Administrative Procedure Act’s notice-and-comment rulemaking when issuing 
delays.96 Failing to do so can result in the delay’s invalidation. For example, many of the Trump administration’s delays 
were struck down in court for failure to follow notice-and-comment rulemaking procedures.97 In addition to following 
notice-and-comment requirements, agencies must also offer a reasoned explanation for a decision to delay a rule.98 

Agencies may be allowed to skip notice-and-comment rulemaking to delay the effective date of regulations pending 
judicial review, but only in limited circumstances. For example, an agency may be able to invoke 5 U.S.C. § 705, the 
Administrative Procedure Act provision allowing delay of effective dates.99 This tactic has an advantage over stop-work 
orders in that agencies clearly have the authority to pursue this type of delay, and the delay is not limited to a short period 
of roughly 60 days. But section 705 is not available if the effective date has already passed.100 In addition, the agency will 
need to make sure to comply with the provision’s other requirements. For example, there must be pending litigation and 
the agency must show that the delay is necessary for the courts to review the original rule in a “just” manner.101 

Along similar lines, some statutes have specific rulemaking procedures that must be followed when delaying regulations 
governed by those statutes. For example, under the Clean Air Act’s rulemaking provisions in 42 U.S.C. § 7607, agencies 
have discretion to delay a rule during a pending reconsideration proceeding.102 But that delay authority is very strictly 
limited and allows agencies to issue only a three-month suspension.103 And some statutes have specific deadlines that 
agencies cannot contravene through delays.104 For example, the Northern District of California struck down the Trump 
administration’s attempt to delay a formaldehyde emissions rule because the applicable statute required the emissions 
standard to go into effect within 180 days after regulations announcing the standard were promulgated.105 The Trump 
administration’s delay, the court found, would impermissibly delay the standards beyond this deadline.106   

b. Interim Final Rules

The Administrative Procedure Act allows agencies to skip notice-and-comment rulemaking in certain circumstances 
to produce “interim final rules,” which take effect without notice and comment. Under 5 U.S.C. § 553, agencies may 
issue interim final rules only for “good cause,” which involves showing that notice-and-comment is “impracticable, 
unnecessary, or contrary to public interest.”107 

Courts review this “good cause” exception narrowly, so promulgating interim final rules involves some inherent risk. 
If a court disagrees with an agency’s “good cause” claim for short-circuiting full notice-and-comment rulemaking, it 
may vacate the interim regulations. And judicial opinions about what constitutes good cause are not always predictable. 
For example, a tight statutory deadline to promulgate regulations has supported forgoing notice-and-comment in some 
appellate courts,108 but others have explicitly noted that this factor alone is not sufficient to support “good cause.”109 
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But if the agency decides to go the route of an interim final rule, courts have instructed that the public interest exception 
can be met “in the rare circumstance when ordinary procedures—generally presumed to serve the public interest—
would in fact harm that interest.”110 For example, the exception was met when “air travel security agencies” would have 
been otherwise “unable to address threats posing ‘a possible imminent hazard to aircraft, persons, and property within 
the United States,’” or when “a rule was of ‘life-saving importance’ to mine workers in the event of a mine explosion.”111 
An agency should thus support a “good cause” claim by emphasizing the imminent potential harm the public would 
suffer if the rule were to take effect during the 30 to 60 days required for notice-and-comment procedures. In particular, 
the agency should explain that the time-crunch is not of the agency’s own making (i.e., an impending administrative 
deadline the agency set for itself).112 
 
In addition, the Supreme Court has recently emphasized that “[f]ormal labels aside,” interim final rules may replace 
proposed rules without meeting the “good cause” standard if the interim final rules “contain[] all of the elements of 
notice of proposed rulemaking as required by the APA.”113 In the case in question, Justice Thomas, writing for the 
majority, explained that the government’s interim final rules fulfilled the function of a proposal by describing the legal 
authority under which the agencies acted and the substance of the regulation.114 By providing the public an opportunity 
to comment on the interim final rule and then promulgating non-interim final rules, the agency functionally satisfied 
the requirements of notice-and-comment rulemaking.115 Thus, the Court determined that it did not have to reach the 
question of whether the agency satisfied the good cause standard.116 

Note that the agency will also have to justify why its interim rule should take effect immediately, rather than waiting the 
requisite 30- or 60-day period before effectiveness as prescribed by the APA117 and the Congressional Review Act.118 
The good cause exceptions to the required effective dates are similar, but not necessarily identical, to the good cause 
exceptions for notice-and-comment requirements.119 

Building off the precedent discussed above, the agency could minimize risk from the “good cause” standard by promulgating 
a proposed rule at the same time, or allowing the interim final rule to function as a proposal, before proceeding quickly to 
a final rule. If the agency finalizes the rule quickly enough, then the interim final rule will be replaced and the good cause 
standard moot by the time a court rules on the changed policy. However, interim final rules would still remain susceptible 
to preliminary injunctions, and for that reason, including a compelling “good cause” explanation in the interim final rule 
is still prudent. 

In sum, because of the “good cause” requirement, interim final rules are not appropriate for all situations, but where 
applicable, they offer an efficient way to delay, repeal, or replace regulations. The next subsection discusses how agencies 
can go through full notice-and-comment rulemaking to roll back regulations effectively and efficiently.

c.	 Strategies	for	Effective	and	Efficient	Rollbacks	Through	Notice-and-Comment	Rulemaking

Whether going through full notice-and-comment rulemaking or issuing shorter-term delays or an interim final rule, an 
incoming administration can strategically target rules for rollbacks by targeting both vulnerable rules and rules where a 
previous same-party administration established a record supporting the incoming administration’s goals. For example, if 
a Democratic administration wins election in 2020, that administration may want to revitalize some Obama-era policies. 
Rather than rebuilding the record from scratch, an incoming Democratic administration could make use of records 
developed under Obama-era agencies that support the original, Obama-era rules.
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i. VULNERABLE RULES

Some rules may be particularly vulnerable to rollbacks and a new administration should consider targeting them when 
appropriate.

Rushed rules: First, agencies may have an easier time delaying, repealing, or replacing regulations that were rushed 
during the last days of the previous administration.120 Such rules may have skipped notice-and-comment rulemaking, 
making them susceptible to APA challenges.121 Alternatively, the agencies may have gone through the necessary APA 
procedures, but may have rushed the legal and factual analyses undergirding the regulations, making their justifications 
easier to attack in a delay or repeal rule. 

Legal issues with the rule: Second, the incoming administration should target rules that seem inconsistent with court 
rulings.122 For example, if a rule arguably misinterpreted court opinions, or if subsequent court opinions invalidated the 
rule, an agency has ready-made legal justifications to support a rule changing or delaying the regulation.123 

Outdated analysis: Third, rules with outdated legal or factual justifications make relatively easy targets for rollbacks. If 
agencies gain new information or circumstances have changed since the rule was finalized, the agency can more easily 
justify postponing or replacing the rule.124 In other cases, a finalized rule may have been “stale” to begin with, perhaps 
because of an unusually long gap between the public’s opportunity to comment and finalization.125 The Trump-era 
Department of Agriculture, for example, delayed and then withdrew an interim final rule published in December 2016, 
partly because the only opportunity to comment had occurred six years earlier, in a 2010 notice of proposed rulemaking.126 
The Eighth Circuit upheld this agency decision.127 Such weaknesses in the original rule provide justifications the agency 
can cite for postponing and reviewing it. 

ii. RULES WITH PRIOR RECORDS

Another approach that the incoming administration can use is to rely on Obama-era analyses to support a rollback. 
In circumstances in which the rule being repealed or replaced was itself a repeal or replacement rule, agencies should 
incorporate any economic analyses completed for the rule that preceded the Trump-era rule. The original Obama-era 
rule may have included economic and legal justifications that could bolster attacks on the Trump-era’s subsequent repeal 
or replacement. Agencies can save time and strengthen their reasoned explanations by expressly casting a change to the 
rule as a “follow-on” rulemaking to the Obama-era rule, incorporating the factual findings of that original rule.128 At least 
one circuit court has interpreted this framing as evidence that the agency had enough information to consider all of the 
relevant decisionmaking factors required by statute—in that case, the Clean Water Act.129 

iii. OTHER CONSIDERATIONS

To support a valid rollback, the incoming administration should also ensure that its rollback rule adequately fits within 
the factors mandated by applicable statutes. If the governing statute allows the agency to consider “other factors” when 
promulgating regulations, the agency may present the concern underlying its delay or repeal as a permissible “other factor” 
to be considered.130 In the same Clean Water Act case referenced above, EPA cited “serious concerns about the availability 
and affordability of the technology” required by the suspended rule as an issue requiring further consideration.131 The 
Fifth Circuit found this reason a permissible “other factor” to be considered, justifying the delay.132 
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Agencies must also avoid pitfalls related to economic analyses. If a delay, repeal, or replacement rule involves a cost-
benefit analysis, agencies must pick the correct baseline for comparison with the new rule. The baseline is the agency’s 
“best assessment of the way the world would look absent the proposed action.”133 And a baseline should incorporate the 
anticipated costs and benefits of the original rule, even if some of those costs and benefits have not yet occurred.

Of course, if the agency has new information or if an intervening event has made the cost-benefit analysis of the original 
rule obsolete, the agency must adjust its analysis. In that case, the agency must calculate what the costs and benefits of 
the rule would be were it to stay in place, taking into account this new information or circumstance.134 By comparing this 
baseline to the costs and benefits of the new delay, repeal, or replacement rule, agencies can get an accurate picture of the 
net costs or benefits of switching from the old rule to the new one. 

Failure to accurately set the baseline may invite successful legal challenges under the APA. For example, under the 
Trump administration, EPA attempted to delay a rule preventing chemical disasters, but failed to take into account all of 
the forgone benefits associated with delaying this protective rule.135 Due at least in part to this failure, the D.C. Circuit 
invalidated the delay. 

To effectively change dates, or repeal and replace rules, an administration should do the following:

• Before inauguration, the transition team should develop a list for each agency of regulations to prioritize for 
repeal or replacement through notice-and-comment rollbacks.

• During the transition period after election, transition teams should continue this work and begin to develop 
explanations and a record that supports delay, repeal, or replacement rules.

• After inauguration, agencies should begin as quickly as possible to build on these explanations and, if necessary, 
develop evidentiary records and economic analyses to support a repeal or replacement of the old rule.

• For rules with fast-approaching effective dates or compliance dates, at the end of a 60-day stop-work order, 
issue a new rule (based on the comments received during the delay) delaying the rule further. If appropriate, 
the agency should consider using an interim final rule to delay the rule.

• Agencies should repeal and replace rules as quickly as reasonably possible to prevent regulated parties from 
investing significantly to comply with the prior rule, thereby giving rise to reliance interests.

3. Promote Legal Positions Through Adjudications and Nonenforcement

Agencies can announce new legal positions through one-off adjudications that may require fewer resources and less time 
than notice-and-comment rulemaking.136 For certain types of decisions, agencies may receive petitions to make specific 
regulatory decisions directly. Some examples include deciding whether a group of employees at a specific company can 
unionize137 or whether to honor a specific arbitration agreement.138 Even if a previous administration interpreted a statute 
in a particular way in the context of past adjudications, a new administration may change its interpretation, effecting 
policy change without notice-and-comment rulemaking.

An agency may also announce policy changes through guidance documents. Less formal than notice-and-comment rules, 
guidance documents can inform the regulated community of an agency’s new interpretation or enforcement priorities, 
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thereby realizing policy change.139 Some types of changes in agency practice are exempt from APA requirements across 
agencies, including interpretive rules, general statements of policy, or rules governing agency organization, procedure, or 
practice.140 Such rules may be good candidates for revision through guidance documents. 

There may be other options as well. For example, tools used to implement regulations, like “information-collective 
devices,” are not subject to notice-and-comment rulemaking requirements.141 In one Trump-era case, the U.S. District 
Court for the District of Columbia blessed the Department of Housing and Urban Development’s withdrawal of an 
Obama-era tool used by municipalities to measure progress in fair housing.142 Although petitioners argued repealing the 
tool would substantively change how the agency’s regulations were enforced, the court found the tool, which consisted 
of a series of questions to be answered, to be an information-collection device not subject to the APA.143 

In some cases, an administration can realize policy change quickly by declining to enforce regulations from the previous 
administration. For example, the Trump administration announced its intention not to enforce against Health and Human 
Services grantees for discriminating on the basis of sexual orientation on the same day the administration proposed a rule 
to the same effect.144 By issuing the notice of nonenforcement, the Trump administration was able to alert the regulated 
community to the policy change immediately. And by proposing a rule, the administration could lay the groundwork for 
longer-term change. The incoming administration should similarly identify policies from the outgoing administration 
that it does not intend to enforce and announce that intention. 
 

To make a policy change without notice-and-comment rulemaking, agencies should:

• Consider taking advantage of opportunities to meaningfully change policy positions through adjudications, 
guidance documents or nonenforcement notices.

• Begin notice-and-comment rulemaking processes, if reinterpreting a notice-and-comment rule is necessary.
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4.	 Recommendations	for	a	New	Administration	to	Use	Administrative	Tools

Based on the tools discussed above, an incoming administration should consider the following steps to roll back a 
previous administration’s regulations.

To roll back rules early in development, the administration should issue a stop-work order that requires:

• Halting work on rules that have not yet been finalized

• Withdrawing rules from review by the Office of Management and Budget 

• Withdrawing pending rules from the Office of the Federal Register

• Delaying the effective date of published rules by a short period while also opening up the original rule for 
comment

To effect longer delay of a rule’s implementation, agencies should:

• Establish an evidentiary record as quickly as possible and legal justification to support a change in the rule’s 
deadlines or effective date which can go through notice and comment. The rule should rely on substantive 
reasons for the change, not just a need to reconsider.

• Issue an interim final rule delaying the rule in cases where appropriate. At the same time as the interim rule, 
issue a proposed rule seeking comment on the original rule and on the delay.

To reverse Trump-era legal interpretations that were not promulgated through notice-and-comment rulemaking, 
agencies should consider the following options:

• Issue nonenforcement notices.

• Announce new interpretations in adjudications.

• Announce new interpretations in guidance documents, if interpretations are not already codified in regulations.

• Replace tools that substantively affect how agency regulations are implemented, if such tools operate as 
information-gathering tools outside the APA’s scope.

• Change agency organization, procedures, or general statements of policy, which are exempt from notice-and-
comment rulemaking requirements.

To quickly repeal or replace finalized Trump rules, agencies should:

• Use the original record from the original, Obama-era rule, if applicable, to support a rule proposing to repeal 
the Trump-era rule.

• Incorporate unfavorable rulings, if applicable, against other Trump-era repeal rules as evidence that this Trump 
repeal rule was illegal.

• Ensure the record and analysis have been updated as needed due to new information and circumstances.

• Ensure the repeal rule uses the correct baseline for economic analyses.

• Propose, allow for comment, and finalize rules as quickly as possible, while maintaining thorough analyses 
defensible in court.
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Conclusion
 

A n administration must begin before election day to lay the groundwork to develop its regulatory agenda 
and promulgate it. Accordingly, any transition team should begin planning early to prioritize regulations for 
immediate promulgation and choose target regulations to repeal or replace. The more planning is done by day 

one of the presidency, the more effective these strategies will be. 
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Register for publication until it has been approved by a 
presidential-appointee); Postponement of Pending Regula-
tions, 46 Fed. Reg. 11,227, 11,227 (Feb. 6, 1981) (instruct-
ing agencies to “refrain, for 60 days following the date of 
this memorandum, from promulgating any final rule”).

85 See Memorandum for the Heads of Executive Departments 
and Agencies, 74 Fed. Reg. at 4435 (instructing agencies 
to “[c]onsider extending for sixty days the effective date” 
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effect).

86 Envtl. Def. Fund v. EPA, 716 F.2d 915, 920 (D.C. Cir. 
1983); Nat. Res. Def. Council v. EPA, 683 F.2d 752, 762 
(3d Cir. 1982); Council of S. Mountains, Inc. v. Donovan, 
653 F.2d 573, 580 n.28 (D.C. Cir. 1981).

87 Nat. Res. Def. Council v. NHTSA, 894 F.3d 95 (2d Cir. 
2018) (notice-and-comment violation in delay); California 
v. BLM, 286 F. Supp. 3d 1054 (N.D. Cal. 2018), appeal 
dismissed (9th Cir. No. 18-15711) (failure to provide a 
reasoned explanation for delay). See also Air All. Houston v. 
EPA, 906 F.3d 1049, 1065 (D.C. Cir. 2018) (“EPA may not 
employ delay tactics to effectively repeal a final rule while 
sidestepping the statutorily mandated process for revising 
or repealing that rule on the merits.”).

88 74 Fed. Reg. at 4435–36.
89 The CRA defines “major rules” as those that a) have a 

$100,000,000 effect on the economy or more, b) result in a 
major increase in costs or prices for consumers, individual 
industries, government agencies, or geographic regions, or 
c) have significant effects on competition, employment, in-
vestment, productivity, innovation, or on the ability of U.S.-
based enterprises to compete globally. 5 U.S.C. § 804(2).

90 5 U.S.C. § 801(a)(3) (requiring major rules to take effect 
either 60 days after submission to Congress or after publica-
tion in the Federal Register, whichever is later).

91 74 Fed. Reg. at 4435.
92 Envtl. Integrity Project v. EPA, 425 F.3d 992, 995 (D.C. Cir. 

2005) (“[O]therwise, an agency could easily evade notice-
and-comment requirements by amending a rule under the 
guise of reinterpreting it.”); Alaska Prof ’l Hunters Ass’n, 
Inc. v. FAA, 177 F.3d 1030, 1034 (D.C. Cir. 1999) (“When 
an agency has given its regulation a definitive interpreta-
tion, and later significantly revises that interpretation, the 
agency has in effect amended its rule, something it may not 
accomplish without notice and comment”).

93 See supra Part I.A and accompanying notes.
94 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 

(2009); accord Encino Motorcars, LLC v. Navarro, 136 S. 
Ct. 2117, 2126 (2016) (holding that where the agency’s 
prior rule had engendered “significant reliance interests” a 
“summary discussion” explaining a changed position was 
insufficient).

95 Fox, 556 U.S. at 516.

96 Nat. Res. Def. Council v. EPA, 683 F.2d 752, 762 n.23 
(3d Cir. 1982); accord Envtl. Def. Fund v. EPA, 716 F.2d 
915, 920 (D.C. Cir. 1983) (“The suspension or delayed 
implementation of a final rulemaking normally constitutes 
substantive rulemaking.”).

97 See, e.g.,  Nat. Res. Def. Council v. NHTSA, 894 F.3d 95 (2d 
Cir. 2018) (vacating delay for failure to fulfill notice-and-
comment requirements); Am. Acad. of Pediatrics v. FDA, 
379 F. Supp. 3d 461, 497 (D. Md. 2019) (vacating delay of 
e-cigarette regulation because of failure to follow notice and 
comment); Nat. Venture Capital Ass’n v. Duke, 291 F. Supp. 
3d 5 (D.D.C. 2017) (vacating delay of Entrepreneur Rule as 
violating notice-and comment requirements).

98 See, e.g.,  Bauer v. DeVos, 325 F. Supp. 3d 74 (D.D.C. 2018) 
(finding the Department of Education’s delay of Borrower 
Defense Rule was arbitrary and capricious for failing to 
provide meaningful reasons for delay).

99 5 U.S.C. § 705; Safety-Kleen Corp. v. EPA, 111 F.3d 963 
(D.C. Cir. 1997).

100 See, e.g.,  Becerra v. U.S. Dep’t of Interior, 276 F.Supp.3d 
953, 964 (N.D.Cal. 2017).

101 Bauer, 325 F. Supp. 3d at 107.
102 42 U.S.C. § 7607(d)(7)(B).
103 Id.
104 See, e.g.,  15 U.S.C. § 2697(d)(3)(A) (laying out compliance 

deadlines in Formaldehyde Act).
105 Sierra Club v. Pruitt, 293 F. Supp. 3d 1050, 1058 (N.D. Cal. 

2018).
106 Id.
107 5 U.S.C. § 553(b).
108 See, e.g.,  Petry v. Block, 737 F.2d 1193, 1200–03 (D.C. Cir. 

1984) (explaining that statutory deadlines are not enough 
to support a “good cause” finding, but together with the 
totality of circumstances, like complexity of the task at 
hand, urgency from Congress, agency diligence and person-
nel shortages, can meet the good cause standard); Republic 
Steel Corp. v. Costle, 621 F.2d 797 (6th Cir. 1980) (finding 
tight statutory deadline and repeated noncompliance on the 
part of states supported good cause for EPA’s promulgation 
of interim rule for state plans); U.S. Steel Corp. v. EPA, 605 
F.2d 283, 287–89 (7th Cir. 1979) (finding tight statutory 
deadlines and state delays supported good cause for EPA’s 
interim rule guiding state plans).

109 See, e.g.,  United States v. Cain, 583 F.3d 408, 421–22 (6th 
Cir. 2009) (finding a statutory deadline cannot support 
good cause when the agency would have had time to 
comply with notice and comment and meet the statutory 
deadline); N.J. Dep’t of Envtl. Prot. v. EPA, 626 F.2d 1038, 
1046–48 (D.C. Cir. 1980) (finding that EPA could have 
complied with statutory purpose through notice-and-
comment process and that statutory deadline alone was not 
enough to support good cause); Sharon Steel Corp. v. EPA, 
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597 F.2d 377, 380 (3d Cir. 1979) (same); U.S. Steel Corp. v. 
EPA, 595 F.2d 207, 213–14 (5th Cir. 1979) (same).

110 Capital Area Immigrants’ Rts. Coal. v. Trump, 2020 WL 
3542481, at *12 (D.D.C. 2020).

111 Id. (quoting Mack Trucks, Inc. v. EPA, 682 F.3d 87, 93 (D.C. 
Cir. 2012)).

112 See, e.g.,  Abraham, 355 F.3d at 205 (“[Department of Energy 
issued the emergency order without a chance for public 
comment because it] wished for more time to ‘review and 
consider[]’ the new efficiency standards, and the effective 
date designated for those standards was imminent. We cannot 
agree, though, that an emergency of DOE's own making can 
constitute good cause.”); U.S. Steel Corp. v. EPA, 595 F.2d 
207, 213 (5th Cir. 1979) (“[T]he mere existence of deadlines 
for agency action, whether set by statute or court order, does 
not in itself constitute good cause for a § 553(b)(B) excep-
tion. The deadline is a factor to be considered, but the agency 
must still show the impracticability of affording notice and 
comment.”).

113  Little Sisters of the Poor Saints Peter & Paul Home v. Pennsyl-
vania, No. 19-431, 22–23 ( July 8 2020), https://d2qwohl8lx-
5mh1.cloudfront.net/MWUBLSIbIozZa67co2yJcw/content.

114 Id. at 23.
115 Id.
116 Id. at 26 n.14.
117 5 U.S.C. § 553(d).
118 5 U.S.C. § 801(a)(2)(B)(3).
119 See Riverbend Farms, Inc., v. Madigan, 958 F.2d 1479 (9th 

Cir. 1992) (upholding an agency’s use of the good cause 
exemption from the 30-day requirement of 553(d) but not 
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section 553(b)(3)).

120 See Org. for Competitive Markets v. USDA, 912 F.3d 455, 
458–59 (8th Cir. 2018) (referring to the suspended interim 
final rule as a “ticking time bomb” that had not gone through 
notice-and-comment rulemaking).

121 See, e.g., id.
122 See id. at 459–60 (citing the suspended rule’s inconsistency 

with multiple circuit court rulings as a reasonable justification 
offered by the agency for withdrawing the regulation after 
suspension).

123 See id.
124 The agency could frame the previous administration’s rule as 

failing to consider an important factor now relevant. See Dep’t 
of State v. Coombs, 482 F.3d 577, 581 (D.C. Cir. 2007).

125 See Org. for Competitive Mkts. v. USDA, 912 F.3d 455, 459–
60 (8th Cir. 2018) (approving the agency’s second offered 
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126 Id.

127 Id.
128 Clean Water Action v. EPA, 936 F.3d 308, 315 (5th Cir. 

2019).
129 Id.
130 Id. at 315–16.
131 Id.
132 Id.
133 See Office of Mgmt. & Budget, OMB Circular A-4 at 15 

(2003).
134 The need to ensure up-to-date reasoning extends beyond 

cost-benefit analyses to agency decisionmaking in general. 
A court may accept an agency’s justification for method-
ology in one case, but require the agency to review that 
methodology to ensure its reasoning remains current. For 
example, after allowing the Federal Energy Regulatory 
Commission to reject using the Social Cost of Carbon in a 
decisionmaking in 2016, in part because FERC argued the 
methodology was contested among the expert community, 
the D.C. Circuit has required FERC to reevaluate whether 
its reasoning “still holds, and why” in subsequent decision-
making. Sierra Club v. FERC, 867 F.3d 1357, 1375 (D.C. 
Cir. 2017).

135 Air All. Hous. v. EPA, 906 F.3d 1049, 1061 (2018).
136 See Jeffrey J. Rachlinski, Rulemaking Versus Adjudication: 

A Psychological Perspective, 32 Fla. St. U. 529, 552 (2005) 
(referring to policymaking by adjudication as a “nimble” 
means of producing relatively narrow policies).

137 NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974).
138 Am. Fed’n of Gov’t Emps. v. NLRB, 777 F.2d 751 (D.C. Cir. 

1985).
139 Admin. Conf. of the United States, Guidance in the Rulemak-

ing Process ( June 10, 2014), https://www.acus.gov/recom-
mendation/guidance-rulemaking-process (describing the 
function of guidance documents).

140 5 U.S.C. 553(b).
141 Nat’l Fair Hous. All. v. Carson, 330 F. Supp. 3d 14, 54–55 

(D.D.C. 2018) (citing Dole v. United Steel Workers, 494 
U.S. 26, 33 (1990)).

142 Id. at 22–23, 55–57.
143 Id. at 55–57.
144 HHS, HHS Issues Proposed Rule to Align Grants Regulation 

with New Legislation, Nondiscrimination Laws, and Supreme 
Court Decisions (Nov. 1, 2019), https://www.hhs.gov/
about/news/2019/11/01/hhs-issues-proposed-rule-to-
align-grants-regulation.html.
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