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Abstract
When President Donald Trump entered office he promised to aggressively reduce regulatory costs as quickly as possible, without
regard to the many benefits regulations provide.1 For approximately the first year and a half of the administration, that effort
was focused on suspending regulations across many agencies.2 But those suspensions flouted public input requirements, ignored
statutory mandates, and failed to fully and honestly address the impact of the suspensions on valuable regulatory benefits conferred
by the suspended rules. The suspensions have deprived the public of protections ranging from improved fair student lending
practices, to low income housing access, to air pollution cuts, to protections from chemical exposures, to access to energy efficient
appliances, and more. Many of these suspensions have been brought to court and the administration’s win rate is abysmal.3 But
obtaining judicial relief against a suspension requires an extraordinary amount of resources. Agencies have been able to evade
judicial review in a number of cases, while those without the resources to mount complex litigation are deprived of their rights.
These actions have undermined the rule of law and caused the public to lose valuable protections. Further, regulatory uncertainty
caused by the suspensions imposes costs of its own by causing companies to scramble to comply with changing requirements and
potentially to forgo valuable investments.
Now that agencies are moving into a new era focused on repealing rules,4 the legality of the suspensions remains relevant. The legal
principles that apply to suspensions will continue to apply to the repeals, and the suspensions themselves affect repeal efforts. As a
result, this Report seeks to provide a survey of the legality of Trump Administration suspensions.5
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Introduction

T

he Trump administration has targeted for repeal many regulations issued under President Obama.6 But repealing
rules takes time and work, not least because the Administrative Procedure Act (APA) requires agencies to
follow notice-and-comment procedures to issue the repeals.7 Thus, during the first year and a half of the Trump
administration, the deregulatory push sought to suspend regulations without notice and comment.8 This method quickly
to relieved industry of the obligation of complying with those President Obama-era rules and avoided the burden of
showing how the rule was reasonable in light of the record prepared to support the original rule or in light of the governing
statute.9 While the Environmental Protection Agency (EPA)10 has been the agency most frequently employing these
suspension tactics, many other agencies have used them as well, including the Food and Drug Administration,11 the
Department of Labor,12 the Department of Transportation,13 the Department of Health and Human Services,14 the
Department of Energy,15 the Department of the Interior,16 the Department of Homeland Security,17 the Department of
Education,18 the Department of Agriculture,19 the Federal Aviation Administration,20 and the Department of Housing
and Urban Development.21
But, when done legally, even suspensions take time and work. Under the APA, it is well-settled that in order to issue
suspensions, agencies must go through notice and comment,22 show that they have statutory authority for the suspension,23
and provide a reasoned explanation to suspend rules.24 Under the Trump administration, agencies have nonetheless
flouted these rules in numerous circumstances.25 Agencies have issued suspensions without seeking public input, failed
to show how the suspensions comport with the agencies’ statutory mandate, and ignored the societal benefits of the rules
being suspended.
Several of these suspension efforts have already been vacated or enjoined by courts.26 The scale of losses has demonstrated
the resilience of the APA, even in an environment where agency rule-making has become overtly politicized.27
But bringing court challenges to agency action is a resource- and time-intensive project. And therefore some of the
suspensions were not challenged. Even where challenges were brought, several agencies finalized new suspensions or
repeals while litigation was pending over the first suspension.28 When that happened, the original suspension litigation
could be dismissed as moot.29 One court found that a suspension of a rule was illegal, but then refused to vacate the
suspension because a repeal was imminent.30 As one author has noted, because of the short-term quality of suspensions
and the fact that the administration can either replace the rule or withdraw the delay, legal disputes over suspensions
often end up unresolved.31
Using this strategy has allowed agencies to benefit from their illegal actions. The agencies have been able to effectively
repeal rules through suspensions without complying with the governing statute and without addressing the record
underlying the original rule. And by mooting out cases, agencies may avoid any declaration that a suspension was illegal,
which prevents the creation of precedent to be used against agencies in future suspensions. Agencies can then use the
suspension to put off the compliance deadlines and buy time to issue a final repeal rule. Many of the suspended rules went
through exhaustive processes to show that the rules promised net benefits to society. Repealing them will thus cause net
costs in the form of forgone benefits. But suspensions can tilt the cost/benefit analysis of a repeal to be more favorable to
the agency by changing the baseline for analysis. For example, rather than starting from a world where companies have
already made investments for compliance, suspensions allow companies to delay investing in compliance measures for
duly promulgated rules. Without the suspension, a rule repeal that comes after a compliance deadline would not provide
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the “benefits” of avoiding those industry compliance costs. Instead, those compliance investments would be sunk costs.
But, by putting off the compliance deadlines, an agency can claim that it is saving the full cost of complying with the rule
by repealing it. Similarly, an agency can take advantage of any uncertainty regarding how a rule will be implemented to
justify the repeal of the rule, if the rule has not yet been implemented.32 Overall, the myopic focus on cutting regulatory
costs through suspensions has denied the public important regulatory benefits.33
In the process of achieving these ends, suspensions also risk causing regulatory uncertainty both by (1) suspending legal
requirements that were expected to come into force34 and (2) altering expectations about the rules that will apply to
future regulation.35 The rulemaking process is meant to provide “notice and predictability.”36 Fostering an atmosphere
of regulatory uncertainty instead upends those goals, with implications for both industry and regulatory agencies.
Companies that invested in compliance lose those investments.37 Other companies may put off investment decisions
until the uncertainty is resolved.38 This uncertain regulatory environment may lead companies to put off investment
decisions until the last minute, causing potential losses. In addition, when agencies fail to follow administrative
procedures, companies may be faced with changes that come without warning, due to agencies suddenly deciding to
reverse themselves (perhaps after a lawsuit), or court decisions reversing agency decisions. At the same time, regulators
lose credibility, making it potentially more difficult to regulate in the future.39 Any of these situations could affect a
company’s bottom line and potentially cause short-term job losses. Counterintuitively, this could damage a deregulatory
agenda as well as a regulatory one.40 To ensure that deregulatory rules have longevity, agencies must encourage robust
participation and follow the law.
This Report surveys the notice-and-comment, statutory, and reasoned-decision-making requirements that apply to
suspensions. In each of these categories, agencies under President Trump have ignored these basic requirements in the
pursuit of cuts. For each topic, this Report also describes how these agency suspension rules are being analyzed by the
courts. The Report then discusses how certain strategies have enabled the administration to sidestep basic requirements,
exposing the weaknesses in an administrative-law system that relies on court enforcement, which can be exploited for
political gain.
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I. The Trump Administration’s Disregard of the
APA’s Notice-and-Comment Requirements

P

rior to the Trump administration, courts had already made clear that the APA’s procedural requirements apply
to postponements of effective dates and compliance dates. As the U.S. Court of Appeals for the D.C. Circuit
explained when analyzing a delay issued under President Reagan, “[t]he suspension or delayed implementation
of a final regulation normally constitutes substantive rulemaking under [the] APA.”41 An effective date, or compliance
date, “is an essential part of any rule.”42 And suspensions have “palpable effects upon the regulated industry and public
in general.”43 As a result, agencies should seek public comment on those changes. If an agency could change a rule’s
compliance deadlines or effective date without going through notice and comment, “it would mean that an agency could
guide a future rule through the rulemaking process, promulgate a final rule, and then effectively repeal it, simply by
indefinitely postponing” the rule.44
Despite this clear law, many of the Trump administration’s agency suspensions have been issued without following
public notice-and-comment procedures, leading to numerous lawsuits.45 Indeed, in several cases, the administration has
withdrawn suspensions issued without notice and comment after being sued. For example:
•

The EPA issued a memorandum promising that the agency would not enforce a 2016 rule limiting glider truck
emissions.46 After the agency was sued for failing to comply with the APA’s notice-and-comment requirements,47
the agency withdrew the memorandum.48

•

The Fish and Wildlife Service delayed its listing of the endangered rusty patched bumblebee without notice and
comment.49 After being sued for failure to comply with notice-and-comment requirements,50 the agency allowed
the listing to become effective.51

•

The Federal Highway Administration delayed a regulation that required agencies to measure greenhouse gas
emissions along highways.52 After being sued for failure to comply with notice-and-comment requirements,53
the agency ended the suspension.54

But in other cases, agencies have persisted in the face of litigation, claiming that either the “good cause” exception, or
section 705 of the APA, exempt them from complying with notice-and-comment requirements. This section will first
discuss each of these claims, and then discuss cases where courts have ruled against the agencies advancing these claims.

A.

Failure to Show “Good Cause” Under Section 553

Under the “good cause” exception to the APA’s notice-and-comment requirements, Congress provided agencies with a
way to move quickly where there is an urgent need to do so. The “good cause” provision allows an agency to issue a rule
without notice and comment if it would be “impracticable, unnecessary, or contrary to the public interest.”55 But that
exception does not extend to circumstances that arise simply because of an agency’s shifting policy preferences. Thus,
even prior to the Trump administration, it was settled that the burden is on the agency to establish that one of those
exceptions was satisfied56 and that the exceptions are exceedingly narrow.57 Thus, the impracticality criteria is limited to
circumstances when a rule would respond to an immediate threat or when immediate implementation of a rule would
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affect public safety.58 The public interest exception is limited to situations of “acute health or safety risk” or where “surprise
to the industry is required to preempt manipulative tactics.”59 And the “unnecessary” exception is reserved for rules that
are “insignificant in nature and impact, and inconsequential to the industry and to the public.”60
Given these narrow standards, there are many circumstances when the good cause exception does not apply. For example,
an agency’s preference for how to expend resources “is not the type of exigent circumstance that comes within the narrow
‘good cause’ exception of section 553(b)(B).”61 In addition, the exception does not cover cases where an agency sets its
own deadline, and that deadline renders notice and comment impracticable.62 If it did, “an agency unwilling to provide
notice or an opportunity to comment could simply wait until the eve of a statutory, judicial, or administrative deadline,
then raise up the ‘good cause’ banner and promulgate rules without following APA procedures.”63
Despite these clear rules, the Trump administration has invoked several excuses as “good cause” for forgoing notice
and comment, which clearly do not meet the requirements established by the courts. For example, soon after President
Trump came into office, EPA cited imminent deadlines as the good cause exception for failing to seek public comment in
delaying 30 different rules.64 Many other agencies cited the same excuse in suspending the following rules:
•

The Food and Drug Administration’s (“FDA”) rule providing that knowledge of off-label uses of tobacco products
could make those uses “intended uses” of the products.65

•

Occupational Safety and Health Administration’s (“OSHA”) rule establishing new permissible exposure limits
for beryllium.66

•

The National Highway Traffic Safety Administration’s (“NHTSA”) rule increasing civil penalties for violations of
corporate average fuel economy (“CAFE”) standards.67

•

EPA’s rule establishing reporting requirements for nanoscale chemical substances.68

•

FDA’s rule requiring nutrition labeling of standard menu items in restaurants.69

•

Health & Human Service’s (“HHS”) rule aimed at improving privacy protections for substance use disorder
patients.70

•

FDA’s rule explaining when the agency will refuse to accept a tobacco product submission.71

•

NHTSA’s rule setting minimum sound requirements for hybrid and electric vehicles.72

Agencies under Trump have also cited the fact of pending or ongoing review as “good cause.” For example, EPA cited the
need to review when delaying the aforementioned 30 rules when President Trump came into office.73 Other agencies also
cited the need for review as “good cause” for suspending the following rules without notice and comment:
•

HHS’s rule bundling payments for cardiac care and joint replacement under Medicare and Medicaid.74

•

Federal Highway Administration’s establishment of a greenhouse gas emissions measure as a part of its national
performance management measures for the national highway system.75
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Several agencies also cited President Trump’s January 20, 2017 “stop-work order,” which directed agencies to freeze
rulemaking “as permitted by applicable law,”76 as support for the argument that it was “unnecessary and contrary to the
public interest” to seek public comment on their delays.77 For example, the stop-work order was cited as “good cause” for
suspending the effective dates of the following rules without notice and comment:
•

Department of Energy’s (“DOE”) rule requiring certain test procedures for air conditioners and heat pumps.78

•

Fish and Wildlife Service’s rule regarding the endangered species status of the rusty patched bumble bee.79

•

Bureau of Land Management’s (“BLM”) rule updating filing requirements for applications to drill for oil and
gas.80

•

DOE’s energy efficiency standards for federal low-rise residential buildings.81

•

DOE’s whistleblower rule for nuclear power plant safety.82

•

HHS rules bundling payments for cardiac care and joint replacement under Medicare and Medicaid.83

•

DOE’s energy conservation standards for ceiling fans.84

Some agencies have suspended rules without citing a specific “good cause” at all.85 Other Trump agencies also pointed to
limited resources to justify not going through notice and comment for suspensions.86
Courts have not been receptive to these agency attempts to use the “good cause” exception to get around notice-andcomment requirements. For example, the U.S. Court of Appeals for the Second Circuit vacated NHTSA’s delay of the
rule adjusting civil penalties for violations of CAFE standards, rejecting NHTSA’s reliance on imminent deadlines.87 In
Pineros y Campesinos Unidos Del Noroeste v. Pruitt, the U.S. District Court for the Northern District of California rejected
EPA’s repeated suspensions of a pesticide rule, issued without notice and comment.88 EPA attempted to justify its failure
to seek public comment by pointing to the need to further review and reconsider the rule.89 But the court reaffirmed the
principle that the good cause exception is “extraordinarily narrow” and found that the agency’s need to review fell short
of this “exacting standard.”90 The court also held that a four-day notice-and-comment period for the last delay in the
series91 was inadequate.92
Similarly, the U.S. District Court for the District of Columbia vacated the Department of Homeland Security’s delay of
the Entrepreneur Rule, a rule that would have made it easier for international entrepreneurs to enter the country.93 The
agency had claimed that it issued the delay to carry out the stop-work order. But the court found that this argument was
not persuasive because the agency did not announce the delay until six months after the order.94 The court also rejected
the agency’s attempt to rely on limited agency resources and potential confusion if the Entrepreneur Rule were to come
into effect.95
In another recent case, a different judge on the U.S. District Court for the District of Columbia held that the Department
of Education’s suspension of a rule designed to protect defrauded student borrowers was invalid because the agency had
not provided any good cause to avoid public participation requirements under the Higher Education Act.96 Each of these
decisions reaffirmed preexisting law and made clear that the good cause exception does not apply to suspensions that are
implemented simply to put off compliance while an agency reviews the rule.
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B.

Misapplication of Section 705 of the APA

Although notice-and-comment rulemaking is usually required to postpone effective dates of rules, section 705 authorizes
an agency to “postpone the effective date” of a rule “pending judicial review,” upon a finding “that justice so requires”
the delay.97 But even before Trump’s presidency, it was clear that section 705 was not available after a rule has taken
effect.98 In addition, it was established that an agency’s decision to suspend a rule must be grounded “on the existence
or consequences of the pending litigation,” not any pending reconsideration.99 One lower court had also held that an
agency must address the pending litigation threat using the standard for an injunction and show (1) the likelihood that
petitioners will prevail on the merits of their petitions for review and (2) the likelihood that the petitioners “will be
irreparably harmed absent a stay.”100
Nonetheless, agencies under President Trump delayed compliance dates in the following already-effective rules, without
notice and comment, thus putting off valuable pollution restrictions and decreasing the amount of royalties paid to states
and the federal government:
•

BLM’s rule governing the venting and flaring of natural gas.101

•

Department of Interior’s (“Interior”) rule on the valuation of coal, oil and gas leases (“Valuation Rule”).102

•

EPA’s rule setting effluent limitations guidelines and standards for steam electric power plants (“Effluents
Rule”).103

•

A DOE rule on test procedures for air conditioners and heat pumps.104

In reviewing these suspensions, courts have rejected claims by the Trump administration that section 705 allowed
agencies to suspend rules without notice and comment, after the rules have become effective. For example, in California
v. Bureau of Land Management,105 Interior argued that it could suspend a rule that was already effective because the rule’s
compliance dates were still in the future.106 But effective dates and compliance dates are distinct.107 Compliance dates are
the dates when provisions of a rule require compliance actions.108 The effective date is the date when a rule is officially
added to the Code of Federal Regulations.109 Indeed, some statutes set specific requirements for the different dates.110 As
a result, the court did not accept the agency’s argument.111
In several other cases, agencies have invoked section 705 to suspend effective dates before those dates had passed, without
notice and comment. But those suspensions raised their own concerns. For example, the Department of Education
postponed the effective date of the Borrower Defense Rule, a rule providing debt relief for student borrowers, citing
a pending lawsuit challenging the original rule.112 But the lawsuit over the original rule sought to challenge only one
provision of the rule, not the entire rule.113 A federal district court recently found that the section 705 suspension was
illegal because the agency failed to tie the suspension to the pending litigation.114
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II. Suspensions Issued Without Statutory
Authority

A

nother long-settled principle of administrative law is that “administrative agencies may act only pursuant to
authority delegated to them by Congress.”115 This requirement applies to rule amendments, rule delays, and
rule suspensions.116 Yet few of the administration’s suspensions have been issued with any explanation of how
the suspension is consistent with the applicable statute. And many of the rules have been issued without any citation to
specific statutory authority allowing the agency to suspend rules.
For example, EPA suspended the Chemical Disaster Rule, a rule aimed at reducing the risk of chemical disasters, citing
only general rulemaking authority.117 In other cases, agencies have cited non-statutory authority to issue suspensions. For
example, agencies have relied on Trump’s stop-work order as authority to suspend the following rules:
•

USDA’s rule setting new animal welfare requirements for organic livestock and poultry.118

•

HHS’s rule imposing penalties for overpricing on entities in a drug pricing program.119

•

Federal Aviation Administration’s (“FAA”) rule changing the requirements for air carriers in relation to reporting mishandled baggage.120

•

Fish and Wildlife Service’s rule establishing the endangered species status of the rusty patched bumble bee.121

Of the four rules listed above, one was further suspended until July 2019, again with no mention of the statutory
authority,122 and two came into force after the suspensions expired.123
Just like suspensions that were issued without notice and comment, courts have rejected many of these agency
suspensions, finding that the agencies lacked statutory authority for the suspensions. For example, when EPA suspended
a rule setting limits on methane emissions at oil and gas facilities,124 claiming authority under section 307 of the Clean
Air Act, the D.C. Circuit found that section 307 did not authorize the suspension. Section 307 only allows suspensions
pending reconsideration of rules where an objection is raised that would have been impracticable to raise during the
period of public comment and that is central to the outcome of the rule.125 The court found that those narrow criteria
were not met and that EPA therefore had no authority to suspend the methane limits.126
The D.C. Circuit similarly vacated EPA’s suspension of the Chemical Disaster Rule for lack of statutory authority.127 The
court held that EPA did not have general rulemaking authority for the suspension.128 In addition, EPA had originally
issued the Chemical Disaster Rule under Section 7412(r)(7) of the Clean Air Act129 and the court found that EPA had
made no attempt to show how the suspension was authorized by that provision of the statute, among other problems.130
The suspension contained no provisions that advanced the statute’s goal of preventing accidental chemical releases;
instead the suspension thwarted those “objectives contrary to EPA’s prior determinations in a rulemaking.”131
In another example, EPA delayed the effective date of a rule limiting formaldehyde emissions from composite wood
products.132 But in Sierra Club v. Pruitt, the U.S. District Court for the Northern District of California held that the statute
did not allow the agency to extend compliance with the formaldehyde standards past a statutorily mandated 180-day
deadline.133
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Indeed, in some cases, just the existence of a lawsuit has caused agencies to drop suspensions—suggesting that some
agencies recognize that their suspensions cut corners and that they were only willing to proceed with them as long as they
did not get challenged. For example, EPA suspended implementation of a rule restricting harmful ozone pollution.134 After
being sued for acting outside of its statutory authority,135 the agency withdrew the suspension.136 EPA also suspended
a rule limiting methane emissions at landfills. After being sued for lack of statutory authority,137 the agency allowed the
methane limits to come back into effect.138 DOE suspended energy conservation standards for ceiling fans.139 After being
sued for violating its statutory mandate,140 the agency announced implementation of the standards.141 These decisions
have confirmed the centrality of the statutory authority requirement that applies to agencies issuing suspensions. But
these actions also required litigation to force the agency to retract the illegal suspensions.
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III. Suspensions Issued Without a Reasoned
Explanation

C

ase law from before the Trump era also made clear that suspensions, like any rule amendment, are governed
by the arbitrary and capricious standard of the APA.142 Under this standard, an agency seeking to roll back a
rule must show that “there are good reasons for the new policy.”143 An agency must “examine the relevant data”
and “articulate a satisfactory explanation for its action including a rational connection between the facts found and the
choice made.”144 Courts will reverse where an examination of the agency’s explanation reveals that the agency failed to
consider “an important aspect of the problem.”145 One important aspect of the problem that agencies must address is
the economic impact (i.e. of the costs and the benefits) of those rules.146 Moreover, when changing or repealing a rule,
the Supreme Court has held that an agency must consider (1) the alternatives adopted in the previous rule, (2) facts
underlying the previous rule, and (3) reliance interests.147 Under that standard, where an agency has considered costs
and benefits in issuing the original rule, the agency must address those economic considerations in any suspension or
repeal.148 In addition, it is settled law that the desire to reconsider a rule is not a sufficient justification for a suspension.149
In the rush to issue suspensions under the Trump administration, agencies have attempted to dodge this reasoned
explanation requirement in a variety of ways. For example, agencies have offered the need for review as a justification
for a suspension without addressing the circumstances that led to the rule’s issuance in the first place.150 Agencies have
claimed that the administration’s regulatory freeze order justifies the suspensions.151 In addition, agencies have cited the
costs of compliance as a justification for a suspension, without mentioning the forgone net benefits of the rollback.152
Several courts have ruled against these agency decisions. Most recently, the D.C. Circuit held that EPA’s suspension of
the Chemical Disaster Rule was arbitrary and capricious because EPA had not explained why it needed to suspend the
rule in order to reconsider it, in addition to the lack of statutory authority discussed above.153 As the court explained,
reconsideration alone is insufficient to justify a suspension.154 Moreover, the court made clear that EPA was required to
provide a reasoned explanation for forgoing the benefits of the Chemical Disaster Rule and for suspending compliance
efforts with future compliance deadlines during the period of the suspension.155
In another example, the U.S. District Court for the Northern District of California found that Interior acted arbitrarily
and capriciously in not considering the forgone benefits caused by suspending a rule limiting methane emissions.156 The
agency had also failed to consider the reasons that spurred the agency to issue the rule in the first place.157 Later, Interior
made a second attempt to suspend the same methane rule and California successfully obtained a preliminary injunction
against that suspension.158 In that second case, the court rejected the agency’s argument that a rule suspension did not
need to provide as much of a justification as for a repeal.159 The court concluded that the agency’s justification for the
suspension contradicted the agency’s previous conclusions, and that the plaintiffs were likely to succeed in showing that
the suspension was arbitrary and capricious.160
Just like with the notice-and-comment requirement and the statutory authority requirements, agencies have dropped
suspensions after being sued. For example, EPA delayed the publication of training materials for farmers exposed to
poisonous pesticides without considering the harms to farmworkers and their families from pesticide exposure during
the delay. After being sued for illegally delaying the release of those materials,161 the agency published162 the training
materials. These cases have confirmed that the reasoned explanation requirements continue to apply to agency suspension
decisions.
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IV. Challenges Facing Advocates

A

s the previous sections demonstrate, agencies have suffered a significant number of losses in efforts to issue
suspensions. Yet despite those losses, not all suspension efforts have failed. This section will discuss some reasons
for this, and then turn to the ramifications of the agencies’ suspension practices for the regulated community
and policymakers.

A.

Strategies for Evading Review

Despite obvious questions of legality, not all suspensions have been vacated. This section will discuss two reasons
suspension rules might survive. First, there are several barriers that stand in the way of lawsuits being brought in the at
all: standing, resource constraints, and timing. Second, even when lawsuits are brought, the government has developed
a skilled game of “whack-a-mole,” where an agency withdraws the illegal suspension rule and replaces it with a different
rule with different problems.

1.

Barriers

A large number of rule suspensions that have not been challenged in court. For example, no party sued after OSHA,
a sub-agency at the Department of Labor, suspended a rule on beryllium exposure.163 And no party sued after the
Department of Labor suspended a rule defining who is a fiduciary of an employee benefit plan, though the agency
suspended this rule twice, both times without citing legal authority for the suspension.164 Similarly, no lawsuit was filed
when the Department of Transportation suspended a rule requiring railways to have system safety programs, without
using notice-and-comment procedures.165
There are at least three major reasons why litigation might not be brought to challenge an illegal suspension. The first
reason is that it may be difficult to find plaintiffs with standing. Although the law grants states and organizations standing
in a wide range of circumstances,166 to have standing a plaintiff must be able to show a particularized injury traceable to
the challenged action.167 This may be more difficult to show in the case of rule suspensions than with final repeals of rules
because suspensions are transitory and, generally do not outright repeal the rule on their face. As a result, agencies can
argue that the suspension itself is not yet causing harm.168 Of course, courts have not always agreed with these agency
arguments. Suspensions may have the effect of repealing the rule and can cause significant amounts of harm even in the
short-term, and thus courts have found that several sets of challengers have standing to sue even in the face of these
arguments.169 But this issue may lead to fewer lawsuits being brought given limited resources.
The second explanation for the unchallenged suspensions is the limited resources of potential litigants. Litigation is an
expensive and time-consuming process. For example, in their motion to stay or vacate EPA’s three-month suspension
of a rule limiting methane emissions, petitioners pulled together motion papers and almost 125 pages of affidavits from
scientists, experts, and affected individuals170 with only a little over a month to do so.171 In the face of an administration
suspending so many different rules, potential litigants, such as nonprofits or Attorneys Generals’ Offices, must choose
how to prioritize their limited staff and financial resources. Bringing such a time-intensive challenge to an agency action
takes away time from other work, making it difficult to bring lawsuits against all of the suspensions, even if all of the
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suspensions are blatantly illegal. This reality provides an incentive for agencies to issue as many suspensions as possible
so as to overwhelm challengers’ resources in the hope that some suspensions will slip by without a lawsuit.
The third factor that affects the number of challenges to suspensions is timing. Even if a challenge is brought, suspensions
may not be in effect long enough for a court to reach a decision on the merits, which can have an impact on potential
challengers’ evaluation of whether to sue.172 If the suspension only lasts 90 days, it is next to impossible, absent emergency
motion practice, to bring a lawsuit in time for a decision before those 90 days pass. In the U.S. Court of Appeals for the
D.C. Circuit, where many agency challenges are filed, for example, it typically takes the court about 12 months to resolve
a case, unless the parties obtain expedited review from the court.173 Because of these difficulties, challengers may not
want to devote scarce resources to bringing the cases.

2.

Whack-a-Mole

In cases where parties have sued, some agencies have nonetheless been able to evade review by replacing their initial
suspensions issued without notice and comment, with repeals or suspensions that are issued with notice and comment.174
This whack-a-mole strategy can be highly effective, but it deprives the public of the ability to submit public comment
on the agency’s most important decision. Rather than allowing the public to comment on the suspension or repeal of a
rule that is in the process of being implemented, all that the agency asks is whether a currently suspended rule should be
repealed or further suspended.
For example, the USDA delayed a rule regarding welfare for organic livestock several times, twice without175 and then once
with176 notice and comment. After a challenge by the Organic Trade Association,177 USDA repealed the rule178 and filed
a motion to dismiss the lawsuit over the suspension, arguing that the case was moot.179 The repeal proposal argued that
the repeal was justified because of concerns that the rule “could have” unintended consequences in the marketplace.180
But because of the suspension, the public was deprived of the opportunity to rebut those claims with facts showing
implementation and actual market reactions. In addition, the final repeal touted the fact that it would save all of the costs
of the original rule, even though that was only possible because the agency had suspended implementation.181 Had the
rule been in effect, the regulated entities would have begun coming into compliance, and in the event of a repeal those
costs would be sunk and not able to be counted toward the repeal’s cost savings. The parties are now awaiting a decision
on the government’s argument that the case is moot.182
In another case, DOE suspended a rule on test procedures for air conditioners and heat pumps under Section 705 of the
APA.183 Shortly after the suspension was issued, the Natural Resources Defense Council (NRDC) sued DOE arguing
that the suspension was illegal.184 In August 2018, after briefing on NRDC’s summary judgment motion was concluded,
DOE withdrew the suspension185 and requested (and obtained) an adjournment of oral argument.186 The parties have
now briefed the question of whether the action is moot.187 The government’s strategy here has helped waste limited
advocacy resources.
In Clean Water Action v. Pruitt,188 EPA invoked section 705 to indefinitely suspend189 the Effluents Rule, a rule setting
limits on toxic wastewater discharges from power plants.190 Eight environmental advocacy organizations promptly sued
the agency, arguing that the agency had violated the APA by not seeking public comment, among other deficiencies, and
moved quickly for summary judgment.191 But one day after the motion for summary judgment had been fully briefed,
EPA finalized a second suspension, this time with notice and comment, withdrawing the first indefinite suspension.192
EPA then argued that the original challenge to the first suspension should be dismissed as moot and the court agreed.193

11

Though plaintiffs have a pending appeal, by issuing the first suspension without notice and comment, the agency deprived
the public of the opportunity to comment on the suspension of a rule that was in the process of being implemented. And
thus far, the timing of EPA’s actions has allowed the agency to avoid any declaration that the first indefinite suspension
violated the APA.194
Even when a court is able to reach a decision before the agency can replace the suspension, advocates may not be able
to obtain vacatur. For example, in Becerra v. DOI, Interior cited section 705 of the APA to suspend “the effectiveness”
of the Valuation Rule, a rule that updated royalty procedures for mining on public lands, without undergoing notice
and comment.195 In April 2017, the states of New Mexico and California sued, arguing that the delay violated the APA.
While summary judgment briefing proceeded, the agency sought comment on a repeal and, on August 7, three days after
plaintiffs filed their reply brief, the agency released the repeal rule with an effective date of September 6, 2017.196 The
court heard arguments on August 22, 2017, and issued a decision on August 30, 2017, holding that the suspension was
illegal and rejecting Interior’s argument that the case was “prudentially moot” because of the repeal.197 Nonetheless, the
court did not vacate the suspension as the rule repeal was due to come into effect a few days later.198
Even if plaintiffs bring their action quickly, obtaining a decision may still prove difficult, because it requires a court to
be willing to hear and decide the case on an expedited basis. For example, in Becerra, shortly after the agency finalized
the repeal of the Valuation Rule, but before the repeal became effective, Interior had asked for a 30-day extension of the
hearing date in order to prepare a motion to dismiss the case as moot based on the not-yet-effective repeal.199 As the
court had already prepared for the hearing, the court denied the request.200 That speed enabled the court to hear and
decide the case before the repeal became effective. In contrast, in Clean Water Action v. Pruitt, the government obtained
an extension on summary judgment briefing, and was able to finalize a second stay of the rule just shortly after briefing
on that first stay was completed.201 As these cases demonstrate, whether or not an agency succeeds in circumventing
the APA’s procedural requirements depends on whether plaintiffs can beat the race against the clock, rather than on the
established legal principles.

B.

Impacts of Suspensions on Rule Repeals

In several cases, suspensions have remained in effect despite obvious illegality and it has been difficult to erase the
damage of the suspension. The suspensions allowed agencies to lift regulatory requirements without explaining how the
suspension complies with the governing statute and without grappling with the extensive record compiled to support
the original rule issued under President Obama. The agencies thus were able to put effective repeals into place without
having to do the work.
And when the agencies ultimately do end up proposing repeal, the illegal suspensions help tip the scales in favor of repeal.
On repeal, the question should be whether a rule that has been finalized and is in the process of being implemented,
should be changed. In other words, the baseline for analysis should include an implemented rule. And the public should
be able to comment on whether a world where the public is reaping the benefits of that rule should not include that
rule. In addition, implementation takes the impetus for repeal away.202 But instead of allowing the public to comment
on the change from an implemented rule where compliance costs have already been sunk to a world without the rule’s
benefits, the illegal suspensions have changed the baseline so that it only includes a suspended rule that has not yet been
implemented.
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For example, in the proposed repeal of the Chemical Disaster Rule, the agency has credited itself with saving all of the
compliance costs of the Chemical Disaster Rule, making the repeal look more beneficial than it would have without
the illegal suspension.203 Though petitioners moved quickly to have EPA’s suspension of the Chemical Disaster Rule
vacated, the D.C. Circuit’s decision vacating the suspension was issued less than a week before the comment period
on the proposed repeal ended.204 Thus, at the time the proposed repeal was out for public comment, the rule was still
effectively suspended and the agency was able to trumpet cost savings that should have been sunk. Meanwhile, during
the entire duration of the suspension, workers have suffered the tangible harm of “[l]iving and working with a higher risk
of ” accidental chemical releases at their workplaces.205
Similarly, in the case of the Valuation Rule, notwithstanding the district court’s finding that the suspension was illegal, on
repeal, Interior relied on the fact that the rule has not yet been implemented to justify the repeal. For example, Interior
claimed that “several unforeseen defects in the 2017 Valuation Rule have the potential to significantly increase the cost
and administrative burden of compliance, which could create a disincentive to enter [] into . . . leases.”206 Interior also
contended that the Valuation Rule’s requirement that contracts be written for purposes of royalty valuation is “potentially
costly” and “could increase the cost of production and delay the delivery of mineral resources.”207 But had Interior
not illegally delayed the Valuation Rule’s implementation, the agency would have had evidence as to whether those
“potentially” costly problems were indeed occurring. Meanwhile, states and the federal government have been losing
almost $80 million per year in royalties that the Valuation Rule would have provided.208
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Conclusion

A

lthough the principles enshrined in the APA have proven resilient, the detrimental impact of some suspensions
has continued, either because no lawsuit was brought or because the administration managed to win its game of
whack-a-mole. Indeed, because of the difficulty of obtaining a judgment, agencies still have an incentive to issue
as many illegal suspensions as possible to tie up resources and buy time for repeals. In the process, the administration has
created an atmosphere of regulatory uncertainty, which harms both the public and the regulated industry,209 and imposes
significant costs on society, in the form of forgone benefits of those regulations.
Just over a year and a half into the Trump administration, the era of rule suspensions has begun to come to a close, as
agencies are pivoting to focus on proposed repeals rather than suspensions. But the current list of proposed repeals is
marked by features that are similar to the problems with the administration’s suspension rules. For example, agencies have
continued to deprive the public of a meaningful chance to provide input on their actions. In a recent proposal to flatline
vehicle emissions standards, NHTSA and EPA have drastically limited the public’s ability to provide comments on the
proposal. The proposal contained more than 2,000 pages of regulatory and economic analysis and relied on modeling
from four complex models.210 Yet the agencies gave the public only 60 days to provide comments on the proposal. The
public, industry, and states filed a total of 18 requests for an extension to that public comment period and asked the
agencies to provide missing data and information to enable a meaningful comment process.211 In response, the agencies
refused to provide the missing data and information, and granted only a three-day extension, effectively foreclosing the
public’s ability to conduct an adequate analysis of the proposal.212
The agencies are also ignoring their statutory mandate and ignoring the requirement to provide a reasoned explanation
for their decisions. For example, in the proposal to flatline vehicle emissions standards, NHTSA and EPA proposed to
cause increased fuel consumption and emissions, in direct contravention of the Clean Air Act’s requirement to prevent
pollution213 and the Energy Policy and Conservation Act’s requirement that NHTSA issue rules to conserve energy.214
The agencies argue that the increased emissions and fuel consumption are nonetheless justified because of concerns over
highway safety.215 But that safety analysis is fatally flawed. It rests on egregious math errors and it gets basic principles
of supply and demand backwards.216 In addition, the agencies have failed to explain and adequately assess the climateand pollution- related deaths and illnesses that the rollback will cause.217 Similarly, in the proposal to replace the Clean
Power Plan, EPA has ignored the Clean Air Act’s direction to reduce emissions218 and proposed to instead increase
pollution in a way that will impose a net cost on society.219 Ignoring the statutory mandate and keeping the public out
of the decisionmaking process hurt the agencies in their early efforts to roll back rules through suspensions. And those
considerations are likely to continue to be relevant as agencies now attempt to finalize repeals.
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