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n March 26, 2020, the U.S. Environmental Protection Agency (“EPA”) issued a new enforcement and compliance policy (“Policy”) in light of COVID-19 that applies to a wide array of regulated entities and facilities.1
EPA stated that it issued this temporary Policy due to potential worker shortages and social distancing restrictions that could affect the availability of key staff, facility operations, and laboratories.2 This issue brief summarizes the
new EPA Policy, describes its significance, and clarifies its contours. The Policy opens the door to potentially problematic
and harmful actions, especially on a short-term basis.

Overview of the Enforcement and Compliance Policy
The Policy applies to five major areas of EPA action: (1) routine compliance monitoring and reporting by regulated
entities, (2) settlement agreement and consent decree reporting obligations and milestones, (3) facility operations, (4)
public water systems, and (5) critical infrastructure.3 In all five areas, the Policy gives EPA discretion to consider present
circumstances, including COVID-19, to determine if enforcement is appropriate.4 The Policy applied retroactively
beginning on March 13, 2020, and does not have a set termination date.5
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The Policy states that if compliance is “not reasonably practicable,” entities should minimize the effects and duration of
any noncompliance caused by COVID-19 and return to compliance as soon as possible.6 In addition, EPA calls upon
noncompliant facilities and entities to document the nature and dates of their noncompliance, how COVID-19 was the
cause, and any actions they took in response, including efforts to come into compliance as soon as possible.7
EPA states that it does not expect to seek penalties for violations of routine compliance monitoring and reporting due
to COVID-19 (including those under settlement agreements and consent decrees), in situations where EPA agrees that
COVID-19 was the cause of the noncompliance.8 EPA also states that it does not expect facilities to “catch up” on missed
monitoring that lasts for less than three months.9 Routine compliance monitoring and reporting may include: stack tests
on power plants, leak detection and repair monitoring, effluent sampling and testing, and greenhouse gas inventory
reporting.10
If facility operation affected by COVID-19 may create an imminent threat to human health or the environment, EPA
states that it will work with such entities to minimize or prevent the threat and obtain a return to compliance as soon
as possible.11 Due to COVID-19, if generators of hazardous waste cannot transfer waste off-site within the time periods
required by law to maintain generator status, the facility should continue to properly label and store such waste and EPA
will treat such entities to be hazardous waste generators, rather than treatment, storage and disposal facilities.12 A similar
allowance is made for animal feeding operations that, due to disruptions caused by COVID-19, are unable to transfer
animals off-site and thereafter meet the regulatory definition of concentrated animal feeding operation (“CAFO”); as an
exercise of enforcement discretion, EPA will not treat such animal feeding operations as CAFOs.13
Public water systems under the Safe Water Drinking Act are subject to a “heightened responsibility” to protect public
health, and EPA expects operators of such systems to continue normal operations and maintenance, as well as required
sampling and assessment by laboratories, to ensure the safety of drinking water supplies.14 Finally, the policy expresses
that where a facility is essential infrastructure, EPA may issue a short-term “No Action Assurance” if there are conditions
in place to protect the public.15

Implications and Risks of the Policy
Many experts sharply criticized the Policy as unreasonable and unprecedented,16 arguing that it exceeds reasonable
and measured relief in response to COVID-19 and debilitates important environmental regulations and reporting
requirements.17
One of the most alarming aspects of the Policy is the agency’s relaxation of enforcement of routine monitoring and
reporting. Tens of thousands of facilities are subject to the self-monitoring and disclosure requirements affected by the
Policy.18 As a result, if a regulated entity acts in bad faith and pollutes more than it is allowed, EPA, state agencies, and
the public will not know the extent of the entity’s emissions. Moreover, even where a regulated entity acts in good faith,
it will be unknown whether, or to what extent, the entity has surpassed pollution limits. This lack of transparency is
particularly concerning when considering how it could minimize deterrence and shield bad-faith actors. Two former EPA
Assistant Administrators, Steven Herman and Cynthia Giles, wrote that the Policy “throws open the doors to widespread
violations, with the possibility that no one will ever know how bad they were.”19
A coalition of environmental groups has petitioned EPA for increased transparency of the processes around the Policy,
including timely public disclosure of when and why polluters stop monitoring and reporting their emissions.20 On
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April 16, 2020, environmental groups filed a lawsuit against EPA for not responding to the aforementioned petition in a
timely manner.21 The lawsuit requested that EPA publish a rule requiring polluters who stop monitoring and reporting to
provide written notice and justification that is publicly available.22
As noted in the ongoing litigation, lack of monitoring and reporting will create data and knowledge gaps that can impair
future policymaking and rulemaking.23 Lack of data can also negatively affect emergency planning (e.g., chemical
emergency plans created by local emergency managers who use data from industrial facilities).24
Moreover, the Policy itself provides no specific justification for what amounts to a broad waiver of routine compliance and
enforcement, and breaks from EPA’s long tradition of disfavoring “no action” assurances like the general one pronounced
in the Policy.25 In fact, EPA adopted a formal “Policy Against ‘No Action’ Assurances” in 1984, which remains in effect
today.26
The Policy also has concerning environmental justice implications. A group of state chief law enforcement officers
wrote to EPA Administrator Wheeler on April 1, 2020 highlighting the Policy’s “overbroad scope, retroactivity, and
lack of expiration date” and requesting EPA to rescind it.27 The group noted the potential effects of the policy on public
health, especially for low-income and minority communities, which face greater risks from both COVID-1928 and
environmental pollution.29 One of the types of monitoring at risk under the Policy is fence-line monitoring.30 Fenceline monitoring helps track the air quality around high-polluting industrial facilities, which are often located near lowincome and minority communities.31 Long-term exposure to air pollution, which occurs in many of these communities,
is associated with increased morbidity risk from COVID-19.32 Not only is lack of monitoring inherently harmful to these
communities because it inhibits their access to accurate information on facility compliance, but excessive pollution from
bad-faith actors could exacerbate the vulnerability of these communities to public health risks during a global pandemic.
Furthermore, affected communities were not consulted or notified about the Policy.33
In addition, the Policy has potentially concerning consequences for hazardous waste generation sites, animal feeding
operations, and other facilities, which could discharge toxic materials into waterways, negatively affecting water quality
and public health.34 If a hazardous waste generation facility cannot transfer hazardous waste offsite due to COVID-19, it
will not be considered a treatment, storage, and disposal facility under the Policy. The effects are potentially far-reaching
and problematic. Resource Conservation and Recovery Act (“RCRA”) permits for hazardous waste generation facilities
do not have all of the same safety standards, facility performance requirements, and groundwater monitoring requirements
that permits for treatment, storage, and disposal facilities do.35 For instance, hazardous waste treatment, storage, and
disposal facilities must comply with specific permit conditions designed to protect groundwater near their facilities,
whereas generators lack such permit conditions.36 This could have ramifications for hazardous waste contamination.37
The Policy appears to be responsive to the interests of the American Fuel and Petrochemical Manufacturers and
American Petroleum Institute, which have both requested that the Trump EPA waive particular testing and reporting
requirements.38 While providing relief to polluters, EPA has not provided a timely response to environmental groups’
concerns, nor extended public comment periods on proposed rules.39 Rather, the Policy may conflict with the mission of
EPA itself: to protect human health and the environment.40
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What the Policy Does Not Do
While the Policy opens the door to actions that may harm the environment and public health, it also has important
limitations in both scope and subject matter and maintains some level of EPA enforcement. As former EPA Regional
Administrator Felicia Marcus explained, the Policy is “not a free pass or get out of jail free card” for polluters.41
First, EPA maintains discretion to decide whether polluters’ noncompliance is a direct result of COVID-19.42 The
Policy states that where compliance with regulations and obligations is not practicable, facilities should document how
COVID-19 was the cause of the noncompliance and what actions they undertook to come into compliance at the earliest
opportunity.43 EPA does not expect to seek penalties for violations of routine compliance monitoring only where EPA
agrees, on a case-by-case basis, that COVID-19 was indeed the cause of noncompliance.44 Entities may also be asked to
provide supporting documentation upon EPA’s request.45 Moreover, the Policy does not allow entities to indefinitely
forgo all reporting obligations. For long-term reporting requirements, such as bi-annual or annual reports, EPA expects
facilities to take “reasonable measures to resume compliance activities as soon as possible,” including conducting late
monitoring or submitting late reports.46
EPA states that it expects facilities “to operate in a manner that is safe and protects the public and the environment,”
and the agency retains enforcement discretion where facility operations affected by COVID-19 may cause acute risks
or imminent threats.47 In these circumstances, entities must immediately notify EPA or the implementing agency.48
Where EPA implements the program directly, EPA will work with the facility to minimize the harm, inform the relevant
state or tribe, and determine whether an enforcement response is appropriate.49 The same process applies in situations
where a failure in a facility’s air emission control, wastewater, waste treatment systems, or other equipment could result
in unauthorized emissions to air or discharges to water, or land disposal, or other unauthorized releases.50 The Policy
does not excuse exceedances of pollutant limitations, and EPA will only consider the impacts of COVID-19 in cases
where entities notified EPA or the appropriate implementing agency to allow the agency to mitigate the risks or threats.51
However, as some commentators have noted, “pollutant limitations” may be meaningless absent the monitoring and
reporting that EPA and state agencies need to assess compliance, as “there is virtually no way for EPA to find violations
once these sources stop reporting their pollution.”52 Moreover, the harm from any pollution will have already occurred,
even if EPA does take some enforcement action later.
In addition, with respect to consent decrees entered into with EPA and the U.S. Department of Justice (DOJ), EPA will
coordinate with DOJ to exercise enforcement discretion with regard to stipulated penalties, and courts retain jurisdiction
over consent decrees and may exercise their own authority.53
Lastly, the Policy does not relax laws or penalties in some key areas. The Policy does not apply to criminal violations or
liability, activities under Superfund and RCRA Corrective Action enforcement, or imports regulated under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA).54 The Policy also does not relieve polluters from the responsibility
to prevent, respond to, or report accidental releases of oil or hazardous substances.55 In addition, under the Policy, EPA
has “heightened expectations” for public water systems during the COVID-19 pandemic.56 These systems must maintain
normal operations, maintenance, required sampling, and laboratory testing.57 However, the Policy still allows EPA to
take COVID-19 into consideration in determining enforcement responses for public water systems.
In short, the level of harm caused by the Policy will depend partially on how EPA chooses to implement it, with more lax
oversight likely to increase environmental and public health risks.
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Conclusion
As a whole, the new EPA Policy amounts to a broad waiver on enforcement for routine monitoring and reporting, so
long as a facility can claim that COVID-19 caused the noncompliance. While EPA states that it still expects facilities to
operate in a manner that is safe and protects the public and the environment, it will be difficult to assess whether facilities
flout pollution standards in the absence of reporting and public transparency. However, the Policy does not abandon
all environmental enforcement; EPA retains enforcement discretion under the Policy, and the Policy does not apply to
several key substantive areas. Nevertheless, as a whole, the Policy could harm vulnerable communities and obstruct longterm efforts to ensure clean air and water in the United States.
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